









OGhe Solicitors’ Journal 





Vol. 92 November 20, 1948 No. 47 
CONTENTS 
EDITORIAL i aa a i a a -. 651 NOTES OF CASES—continued 
CURRENT TOPICS: A_ Royal Event—Sir Frederick Munro v. Willmott. . a a os ee a 662 
Wrottesley—Industrial Diseases—Proceedings in Camera— R. v. Exeter Assessment Committee and Others; ex parte 
Managing Clerks’ Examinations—New Issues and the Stock Devon & Exeter Hotel Co., Ltd. a 25 a=  €6R 
Exchange—Local Government Legal Society 652 R. v. O'Neill di rT af is ‘4 x 1) 6S 
“WITHOUT PREJUDICE” 653 Rose, deceased, Jn re ; Midland Bank Executor & Trustee Co. 
ADVERTISEMENTS 7 654 v. Rose as a + oe os os 661 
CERTIFICATION OF TRANSFERS 655 Shepherd, deceased, In ve ; Public Trustee v. Henderson 661 
ao + . wine Wingham, deceased, Jn re 7 i os 4 ne 660 
APPROPRIATION TO ANSWER ANNUITIES -+ 656 Wohlgemuth’s Will Trusts, Jz ve; Public Trustee v. 
ALTERNATIVE ACCOMMODATION FOR FURNITURE... 657 Wohlgemuth BS a. a ed ve 660 
en eee Cownems PLANNING ASSOCIATION .. 658 vyHE LOCAL GOVERNMENT LEGAL SOCIETY .. 662 
CONTRA PACEM NOSTRAM fst a ~» ~ Goo PARLIAMENTARY NEWS 663 
CORRESPONDENCE 659 EGET Ea ETC) Rae bes 
OBITUARY .. iL 659 RECENT LEGISLATION... 663 
NOTES OF CASES— TO-DAY AND YESTERDAY 664 
Board v. Hoey and Another 661 NOTES AND NEWS 664 
660 COURT PAPERS 664 


Hopes v. Hopes 





EDITORIAL 


PERHAPS it was the President’s comparison of the facilities 
enjoyed by the Bar and by solicitors for exchange of ideas 
with their professional brethren which led to the discussion 
at The Law Society’s Provincial Meeting on a possible fusion 
between the two branches of the profession. 

There have always been some who criticise our present 
system, and point to other parts of the world where the 
distinction between the Bar and the solicitors’ profession is 
~ either non-existent or ill defined, but these would-be reformers 
do not always make it clear whether their aim is to abolish 
this distinction altogether, or merely to allow barristers and 
solicitors to practise in partnership. 

In attempting to take a disinterested view of such proposals 
it is perhaps permissible to ask what, in military parlance, 
is the object of the exercise ? Is it thought that such changes 
would improve and cheapen the administration of justice, 
would enable the profession as a whole to serve the public more 
efficiently, or would merely remove inequalities between 
individual members of the two existing branches? Unless 
reform is directed to these or similar ends there is little to be 
said for it. 

The administration of law and medicine have much in 
common. Each requires a service of general practitioners 
extending to the remotest parts of the country and accessible 
to all members of the public. In addition each requires a 
corps of specialists whose experience and training enables 
them to deal with problems which are outside the scope of the 
general practitioner. Again, the administration of the legal 
profession must allow for the selection and training of its 
more able members to fill the judicial vacancies of the future. 

Whatever its faults, the present system provides, through 
the solicitors’ profession, a general practitioners’ service which 
is second to none. If the cost of this service has been unduly 
high the fault does not lie with solicitors, and the remedy is in 
sight in the proposals of the Rushcliffe Committee for which 
they, through The Law Society, have been so largely 
responsible. The young man who chooses to go to the Bar in 
preference to becoming a solicitor condemns himself to a 
number of lean years in which briefs will be few and pockets 
will be empty—a condition from which only real ability and 

47 


hard work will relieve him—and if he graduates in this hard 
school he has some justification for his claim to specialise. 
As for our present method of selection for judicial office, 
the high regard in which His Majesty’s judges are held 
throughout the world is itself a sufficient testimony. 

A fusion of the two branches of the profession would not, 
in itself, reduce costs, for the services of both general 
practitioner and specialist would still be required in the type 
of case in which the assistance of counsel is now called for. 
From the point of view of the public the only difference would 
be that the specialists would be recruited from the ranks of the 
general practitioners instead of having been trained for that 
office from the outset. Whether this would produce a higher 
standard of specialised knowledge must surely be open to the 
gravest doubts. It is sometimes said that fusion would 
allow an advocate to appear in court without involving 
his lay client in the expense of the attendance of an instructing 
solicitor as well, but there is very little in this point. Under 
any system a specialist called in to act as advocate would 
need the assistance of the general practitioner who prepared 
the case. . 

Proposals which stop short of complete fusion and merely 
contemplate a partnership between barristers and solicitors 
are inspired by a desire to improve the lot of individual 
members of the profession. Such an arrangement would not 
directly affect the public and, as it is thought that a large 
majority in both branches. of the profession would strongly 
oppose it, further comment seems unnecessary. 

For the individual who feels that his own talents are better 
suited to the branch of the profession on which his, or his 
parents’, original choice did not fall, a change is always possible. 
Inspection of the records of the Disciplinary Committee of The 
Law Society will show that a number of solicitors are removed 
from the Roll each year with a view to call to the Bar, and 
movement in the opposite direction is no less marked. 
Comment by members during one of the social functions which 
followed the Brighton discussion indicated a general opinion 
that the existing system is the best and that he to whom the 
grass on the other side of the fence seems greener should take 


steps to join his neighbour. 
LAW LIBRARY 
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CURRENT TOPICS 


A Royal Event 

THE nation’s joy at the birth of a son to PRINCEsS 
ELIZABETH is enhanced by the knowledge that the new-born 
Prince is in the direct line of succession to the Crown. The 
Crown of England devolves according to feudal rules of 
hereditary descent except that, instead of all daughters 
succeeding as coparceners or joint tenants, where there is no 
son, the eldest daughter and her issue succeed (1 Bl. Com., 
14th ed., 193). It is the knowledge of the guarantee of 
the continuance of this glorious heritage that has given such 
general satisfaction. Despite the special knowledge which 
lawyers possess that the succession is so guaranteed by the 
Act of Settlement that it is an offence punishable with the 
penalty of a premunire “maliciously and directly, by 
teaching, preaching or advised speaking, to declare, maintain 
and affirm that any person or persons has or have any right 
or title to the Crown of these realms otherwise than as 
according to the Acts by which the succession is now 
regulated,” it is more simply as subjects that we hail the 
happy event, especially as it intimately concerns a gracious 
and delightful person, beloved by all. 


Sir Frederick Wrottesley 

WE regret to record, so soon after his retirement from his 
office of Lord Justice of Appeal, the death of the Right 
Honourable Sir FREDERICK WROTTESLEY, on 14th November, 
at the age of sixty-eight. A grand-nephew of the first Lord 
Wrottesley, he specialised in Parliamentary work after his 
call to the Bar in 1907. In 1926 he took silk, and he was 
made Recorder of Wolverhampton in 1930. In 1937 he 
became a judge of the King’s Bench Division, and although 
his practice had been mainly Parliamentary he took to the 
varied work of a common-law judge with great facility and 
without visible strain. Courteous and kind to the Bar, he was 
a popular judge and his ele®ation to the Court of Appeal in 
1947 was universally approved. His “Letters to a Young 
Barrister’ is a small classic and one of the few books by 
English lawyers on the practical approach to the profession. 


Industrial Diseases 

THE Report of the Departmental Committee on Industrial 
Diseases (Cmd. 7557, price 4d.), published on 8th November, 
deals with the scheduling of industrial diseases under the 
Workmen’s Compensation Acts and the National Insurance 
(Industrial Injuries) Act, 1946. The chairman of the 
Committee was His Honour Judge EDGAR DALE, who was 
well known when at the Bar as an expert on workmen’s 
compensation law. The meaning attached to “ industrial 
disease ’’ is extended by the report to include ‘‘ any departure 
from health capable of identification by its signs and 
symptoms” and also injury by accident in certain cases 
where it can be more appropriately dealt with as a disease. 
The Committee recognises that before a disease can be selected 
for insurance it.must be one that can normally be attributed 
to the nature of employment with reasonable certainty, 
the primary consideration being whether it is specific to an 
occupation, or, if it is not specific, whether the occupation 
causes special exposure to risk of the disease. The tests 
recommended by the 1906 Committee are held no longer to 
apply, because of the increasingly wide interpretation given 
by the courts to the conception of “ personal injury by 
accident,” including, for example, injuries due to cumulative 
effects of vibratory tools. It is suggested that the Minister 
should appoint a small standing committee to investigate 
proposals for additions to the list of scheduled diseases. 


Proceedings in Camera 
PuBLic confidence in our judicial system depends largely 
on the fact that it works in public. There are exceptions 
which are necessary in the interests of decency and privacy; 
nullity suits provide a common example. It will be difficult 
to find an answer to the plea of His Honour Judge TupoR 
REEs, in the Brentford County Court on 8th November, 





that petitions to the county court pursuant to its legitimacy 
jurisdiction should be heard in camera. “ Here,” he said, 
“is a lady aged seventy-three, who has had to come and, 
in open court, tell of a moral lapse that occurred fifty years 
ago. The law appears to rejoice in embarrassing women 
who have strayed from the paths of moral rectitude, while 
men escape. To make it possible for these applications 
to be heard in camera would not require new legislation 
but merely an alteration to rules. There would be no 
question of hush-hush justice, because the Attorney-General 
is always represented. As adoption cases are heard in 
chambers, I should have thought legitimacy petitions could 
be heard in the same way.”’ 


Managing Clerks’ Examinations 

THE first examinations for managing clerks are to be held 
in November, 1949. This innovation is the result of 
a joint decision by The Law Society and the Solicitors’ 
Managing Clerks’ Association, who have appointed a joint 
committee to hold the examinations. These will be of a 
practical nature, and will include conveyancing (including 
mortgages, leases, wills, settlements and probate), litigation 
(including Chancery, King’s Bench, contentious probate, 
divorce, bankruptcy, winding-up and county court practice) 
and costs and book-keeping, including trust accounts and 
income tax. The examinations are to be open to any solicitors’ 
managing clerk of over thirty years of age and with at least 
ten years’ experience as a solicitor’s clerk, whether a member 
of the Association or not. Certificates indicating in which 
examinations they have been successful will be given to 
successful candidates by The Law Society and the Solicitors’ 
Managing Clerks’ Association jointly. A syllabus is being 
prepared, and full particulars will be available in due course 
at the offices of The Law Society, Chancery Lane, W.C.2, 
and of the Solicitors’ Managing Clerks’ Association, Maltravers 
House, Arundel Street, London, W.C.2. This welcome and 
important step towards raising the already high standard of 
efficiency among an energetic and enthusiastic body of 
workers will be the subject of an article to be published shortly 
in THE SOLICITORS’ JOURNAL. 


New Issues and the Stock Exchange 

THE investing public have reason to be grateful to the Stock 
Exchange for publishing their recent memorandum to ensure 
that the necessary information should be forthcoming on the 
making of new issues. The matter with which the recent 
publication is particularly concerned is the securing of greater 
uniformity in the computation of profits and losses for the 
purpose of the ten-year profit record included in prospectuses 
and offers for sale. The basis upon which profits or losses 
have to be computed is not laid down in the Companies Act, 
1948, nor in Appendix 34 to the Stock Exchange Rules, which 
lays down the Council’s requirements of quotation. In 
co-operation with the Institute of Chartered Accountants and 
the Institute of Incorporated Accountants and Auditors 
certain proposals have been evolved, and have been incor- 
porated in the memorandum, which seek to ensure that 
precise information is given, particularly with regard to 
directors’ emoluments and subsidiary companies. 


Local Government Legal Society 

MorE lawyers are now employed in the local government 
service than ever before, and more lawyers not employed in 
local government are perforce interested in such local 
government enactments as the Town and Country Planning 
Act and the New Towns Act. We are glad to draw the 
attention of readers to a report at p. 662 of this issue of the 
first annual meeting of the Local Government Legal Society. 
The society is concerned with the protection of the interests 
of solicitors in the local government service, and it has already 
much achievement to its credit. Its rapid growth to a present 
strength of 500 members is most gratifying, but no doubt it 
will not rest satisfied until every solicitor employed in local 
government is enrolled as a member. 














cy 
id, 
id, 


irs 


en 
ile 
ns 
on 
no 
ral 
in 


Id 


— a Se VN ee al 











November 20, 1948 THE 


SOLICITORS’ 


— 


JOURNAL (Vol. 92] 653 


“WITHOUT PREJUDICE” 


HERE is an expression in wide current use both in and out 
of legal circles. Yet does every business man, every solicitor 
even, who tells his typist to head a letter ‘‘ without prejudice ”’ 
fully understand the meaning of the words in their context, 
the circumstances in which they may be used with effect, 
and with what effect, and the basis of their recognition 
by the courts as a claim to protection from disclosure of the 
contents of the letter? Recent headlines to Press reports 
of matrimonial cases in which the evidence of probation 
and welfare officers has been objected to—and how superbly 
scornful a short headline can be !—suggest a failure to realise 
all the implications of the privilege of negotiation of disputes. 

Objections to the admissibility of such evidence are rooted 
in public policy. Not always does the public, apparently, 
know what is good for it. It 7s for the public benefit, say 
the courts, that there shall be complete freedom and 
confidence in the compromising of disputes; and among 
disputes which most urgently need to be compromised are 
matrimonial ones, in relation to which the mediation of a 
court probation officer or missionary can be a very helpful 
factor. Hence, if either party objects to the admission of 
evidence of what took place during negotiations for such a 
compromise, whether the evidence tendered be that of the 
parties themselves or of the mediator, the evidence is to be 
excluded. In McTaggart v. McTaggart (1948), 92 Sor. J. 
617, in which Cohen and Denning, L.JJ., expressed them- 
selves to this cumulative effect, no such objection was taken 
by the parties, so that the evidence of a court missionary 
and of the husband was held to have been properly accepted 
in the court below. 

As both lords justices make clear, the principle is the same 
as that which governs the proper use of the words “ without 
prejudice ” in non-matrimonial matters. These words have 
no magic in themselves; their use does not conclude the 
question whether or not a document is admissible, and 
where no such phrase is used the court may nevertheless 
decide that the peace-making endeavour is entitled to pro- 
tection. For this purpose the court is entitled to look at a 
document or to hear an account of what took place during 
negotiations and to consider it in the capacity of judge, as 
distinct from the character of juryman which it may also 
possess, in order to determine the true nature of the document 
or negotiations (see Re Dainirey [1893] 2 Q.B. 116). 

Cory v. Bretton (1830), 4 C. & P. 462, established that a 
debtor might in writing to his creditor effectively lay down 
a condition against the use of the letter as an acknowledg- 
ment under the limitation statutes, though Tindal, C.J., 
suggested that the creditor could send it back if he did not 
like the condition, a proceeding which seems calculated to 
let off steam rather than to produce any practical effect. 
Moreover, if a letter genuinely written without prejudice 
is answered, the reply will also be treated as privileged 
although not so marked (Paddock v. Forrester (1842), 3 
Scott (N.R.) 715), and so with any further correspondence 
throughout the negotiations. This exposes the danger of 
an indiscriminate use of the popular phrase. 

There is one overriding condition—that such a bona fide 
dispute shall have arisen as to render litigation imminent, 
though no proceedings need have begun. Even where a 
dispute is manifest, protection will be withheld from a docu- 
ment of a character which might prejudicially affect the 
recipient whether or not he accepts the terms offered. Thus 
in Re Daintrey, supra, a letter headed ‘‘ without prejudice ”’ 
was admitted as proof of an act of bankruptcy, namely, the 
suspension, notified in the letter, of payment of debts. In 
any case, if once the terms offered are accepted the efficacy 
of the precautionary words is spent, and the offer of terms 
may form the basis of a binding contract though originally 
expressed to be without prejudice (see Walker v. Wilsher 
(1889), 23 O.B.D. 335, at p. 337). 

The words ‘without prejudice’’ mean, according to 
Lindley, L.J., in Walker v. Wilsher, ‘‘ without prejudice to 
the position of the writer of the letter if the terms he proposes 


are not accepted.” Kekewich, J., was more picturesque 
in illustration: “A party litigant may say to his opponent, 
‘ Now you and I are likely to be engaged in severe warfare ; 
if that warefare proceeds, you understand I shall take every 
advantage of you that the game of war permits ; but before 
bloodshed, let us discuss the matter and... for the purpose 
of this discussion we will be more or less frank ; we will try 
to come to terms and that nothing that each of us say shall 
ever be used against the other (sc) so as to interfere with 
our rights at war, if unfortunately war results.’”’ 
(Kurtz & Co. v. Spence & Sons (1887), 58 L.T. 438, at p. 441.) 

But although Lindley, L.J., appears in the quotation above 
to assign the privilege to the writer of the letter, it must not 
be thought that it protects only the writer. Indeed in the 
course of the same judgment his lordship disapproved an 
earlier decision of Kindersley, V.C., which allowed a “ without 
prejudice ” letter to be put in by the writer though it was 
admitted that it could not be used against him. Lindley, L.J., 
pointed out that the object of putting in the letter in cir- 
cumstances of that kind was to prejudice the opposite party 
by inducing him to put in the reply. The result is that the 
court is not entitled to consider correspondence written with- 
out prejudice or to receive evidence of the course of settlement 
negotiations unless both parties waive their privilege and consent. 

In at least one case the privilege has been extended to cover 
a person outside the principal parties to the dispute where 
that person was the writer of the letter in question. In 
La Roche v. Armstrong [1922] 1 K.B. 485, the plaintiff's son, 
having been engaged to marry B, sent her shortly before his 
death a sum of £200 according to the plaintiff’s story towards 
the provision of a home for their joint occupation after the 
marriage. The plaintiff claimed, as his son’s administrator, 
that this sum remained the deceased’s property until his 
death and thereupon was held in trust for the deceased’s 
estate. B, however, refused to hand over the money, con- 
tending that it had been a personal gift to her from the 
deceased. She instructed the defendant, a solicitor, to act 
for her in the dispute and handed to him a sum of £115 
which she said was the balance of the original £200 remaining 
in her hands. The defendant then wrote to the plaintiff 
two letters on her behalf containing an admission that the 
defendant had the £115 and an offer to pay it over to the 
plaintiff. Both letters were marked “ without prejudice.” 
Instead of suing B, the plaintiff sued B’s solicitor, claim- 
ing that he had received the money with notice that it 
was subject to the alleged.trust, and ought therefore to 
pay it to the plaintiff as the deceased’s administrator. To 
succeed in this action it was essential for him to secure the 
admission in evidence of the defendant’s letters, since, as 
the judge found, there was no other evidence that the defen- 
dant knew the source of the money which he had received. 
The plaintiff conceded that the letters would have been 
inadmissible as between himself and B. Lush, J., held that 
they could not be admitted either against B or against the 
defendant. He said, ‘“‘ There is no authority on the point, 
but my reason is that to rule otherwise would in many cases 
make negotiations for the settlement of litigation almost 
impossible.... If the solicitor cannot place before the other 
side all the material reasons which make the offer of settle- 
ment 1easonable without fear of an action if the offer is 
refused, it would be difficult to negotiate at all.”’ 

Cohen, L.J., referred to this passage in his judgment 
in McTaggart’s case. Denning, L.J., went on to say 
that the rule as to “ without prejudice’ communications 
applied with especial force to negotiations for reconciliation. 
We note from the report that the probation officer had been 
a reluctant witness. Nevertheless he had, as Denning, L.J., 
points out, no privilege of his own and as neither party 
had claimed the privilege it must be taken to have been 
waived. The case is clearly distinguishable from La Roche v. 
Armstrong, where the solicitor was able to claim the privilege 
as his own because he was actually the writer of the letters 
and, into the bargain, a party to the subsequent action. 


J. F. J. 
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ADVERTISEMENTS 


THE Town and Country Planning Act, 1947, and the Town 
and Country Planning (Control of Advertisements) Regula- 
tions, 1948 (S.I. 1948 No. 1613), made under it, contain a new 
code regulating the display of advertisements which supersedes 
the previous law on the subject. 

The basis of the new code is reg. 5, which provides that no 
advertisement may be displayed without consent granted by 
the local planning authority, the Minister of Town and 
Country Planning or the Regulations themselves. 

The new code affects a considerable body of persons, for no 
less than three parties may be concerned with the display of 
any one advertisement, namely :— 

(1) the person who posts the advertisement ; 

(2) the owner or occupier of the land on which it is 
posted ; and 

(3) the person whose goods, trade, business or other 
concerns are advertised. 

By s. 32 (4) of the Act each of the latter two classes of 
persons is deemed to display the advertisement, and if it is 
unlawful is guilty of an offence unless he proves it was 
without his knowledge or consent. 

Quite apart from the control exercised under the Regula- 
tions an advertisement may constitute “ development ” for 
the purposes of the Act and thus require a planning 
permission (e.g., the erection of a large hoarding), and indeed 
it is specifically provided by s. 12 (4) that the use for the 
display of advertisements of any external part of a building 
which is not normally used for that purpose shall be treated 
as a material change in use. However, even if his advertise- 
ment will involve development, the prospective advertiser need 
not concern himself with obtaining planning permission, 
for, by s. 32 (1), if he obtains the necessary consent to the 
advertisement under the Regulations, planning permission is 
deemed to be granted. Nor need he worry about develop- 
ment charge, for the Deyelopment Charge Exemptions 
Regulations (S.I. 1948 No. 1188) exempts from payment of 
a charge the use of any site for the display of advertisements. 

What is an advertisement ? Here the Act and Regulations 
seem to present a confusion of thought between— 

(1) an advertisement as popularly understood, that is, 
the poster, notice or advertising matter ; 

(2) the hoarding or building on which the advertisement 
is displayed ; 

(3) the site upon which the advertisement is displayed, 
“‘site’’ being defined in the Regulations as meaning any land, 
or any building (defined to include structures and erections) 
other than an advertisement. 

Both (1) and (2) are included in the definition of 
advertisement given in the Act and Regulations, so that, if 
the advertisement (1) is displayed on the hoarding (2), two 
advertisements (as defined) are involved and the site of the 
advertisement is the land on which the hoarding is erected, 
and, if the advertisement (1) is posted on to the end of a house, 
the part of the house on which it is posted is the site. This 
is of some importance because reg. 4 (4) provides that an 
express consent, i.e., one not given by the Regulations 
themselves, shall not contain any limitation or restriction 
relating to any particular subject-matter or class of subject- 
matter or to the content or design of any subject-matter to be 
displayed, but shall take effect as consent to the use of a site 
for the purpose of displaying advertisements in the manner 
authorised by the consent, whether by the erection of 
structures on the site or otherwise, as the case may be. In 
other words, express consents license sites for the display 
of advertisements, e.g., on hoardings on the site, on the walls 
of buildings, or by the erection of a flagpole for advertising 
streamers, and not individual posters, notices and the like, so 
that it is unnecessary to apply for consent every time a fresh 
advertisement is posted on the hoarding or site. This 
appears to be so although reg. 5 (1) provides that no 
advertisement, which by the definition includes posters and 
similar notices, may be displayed without consent, and it is 





for this reason it was suggested there was a confusion of 
thought. 

The definitions of “advertisement” in s. 119 of the Act and 
reg. 2 are extremely wide, covering, inter alia, any word, 
letter, model, sign, placard, board, notice or device employed 
wholly or in part for the purposes of advertisement, 
announcement or direction, and include any hoarding or 
similar structure. The regulation has even found it necessary 
expressly to exclude a railway signal. 

Advertisements, as thus widely defined, fall roughly into 
five classes for the purpose of the Regulations :— 

(1) advertisements excepted from the operation of the 
Regulations ; 

(2) existing advertisements ; 

(3) permitted advertisements ; 

(4) certain special advertisements ; 

(5) advertisements for which express consent is required. 
(1) Regulation 3 (1) excepts advertisements— 

(a) displayed on enclosed land and not readily visible 
from outside the enclosure or from a public right of way 
through the enclosure. A railway station with its yards 
and forecourts is enclosed for this purpose, but advertise- 
ments there visible from outside are not excepted, nor are 
advertisements by the side of the line, whether on railway 
property or adjoining land, visible from passenger trains ; 

(5) displayed within a building (not being illuminated 
advertisements visible from outside) ; 

(c) displayed on or in a vehicle which is normally moving 
on a highway or railway or a vessel normally moving on an 
inland waterway. Aircraft appear not to be excepted. It 
does not matter whether the advertisement is inside or 
outside the vehicle ; 

(d) forming part of a building not principally used for 
the display of advertisements. 

For these advertisements no consent is required, though a 
planning permission may be negessary if they constitute 
development. 

(2) Advertisements existing on the 1st August, 1948, may 
continue to be displayed, if first displayed before 7th January, 
1947, until Ist August, 1951, and in any other case until 
ist August, 1949, without applying for express consent ; 
after the appropriate date they are subject to challenge as 
mentioned later (reg. 7). Similarly a site being used for the 
display of advertisements may continue to be used for like 
periods to the extent to which and in the manner in which it 
was used on Ist August. 

(3) Regulation 12 specifies four classes of advertisements 
which the Regulations themselves allow to be displayed, so 
that no express consent is necessary. These are, however, 
subject to challenge. The classes, for the details of which, 
including maximum size, reference should be made to the 
Regulations, are :— 

Class I. Functional advertiSements of local authorities, 
statutory undertakers and public transport undertakers. 

Class II, Miscellaneous advertisements relating to 
premises on which they are displayed. 

Class III, Certain advertisements of a temporary nature, 
e.g., notices of sales of property posted on the property. 

Class IV. Advertisements on business premises relating 
to the business carried on there. 

(4) The special advertisements are :— 

(a) Election notices, statutory advertisements and traffic 
signs, for which reg. 14 itself grants consent, no application 
for express consent being required. (Election notices must 
be removed within fourteen days after the close of the poll, 
which may damp the ardour usually displayed in posting 
these indiscriminately.) 

(b) Advertisements by local planning authorities, for 
which reg. 25 gives consent. 

(5) All other advertisements require express consent. 

rhe procedure for obtaining express consent is very similar 
to that for obtaining planning permission, i.e., application 
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must be made to the local planning authority on a form to be 
obtained from them (reg. 15). In considering an application 
the authority is only entitled to have regard to two interests, 
amenity and public safety. These two interests are parti- 
cularised in reg. 4 (2). Ifa proposed advertisement will not 
injure amenities or public safety the consent should not be 
refused. In considering the question of injury to the 
amenities, however, the authority may disregard any existing 
advertisements which may already disfigure the locality. 

After considering the application the authority may grant 
consent, subject to certain standard conditions, or refuse it. 

In one important respect consents for advertisements differ 
from planning permissions, for an express consent cannot be 
granted for a longer period than three years (reg. 18) without 
the approval of the Minister, but an application for renewal 
may be made at any time within six months before expiry 
of the period. Unless, however, there is anything in the 
consent to the contrary or an application for a renewal has 
been made and refused, the advertisement may continue, 
without any application, to be lawfully displayed after the 
expiry of the period, but becomes subject to the right of the 
authority to challenge it. 

In granting consent the authority may (subject to 
reg. 4 (4), mentioned above) impose other conditions in 
addition to the standard conditions, but the authority must 
state their reasons for imposing any such other conditions. 

Regulation 26 enables an authority to give consent for the 
temporary display on unspecified sites in their area of placards, 
posters or bills of travelling fairs, circuses and similar 
entertainments. 

An applicant may within one month appeal to the Minister 
against a refusal of consent or against conditions attached to 
aconsent. The procedure is set out in reg. 20. 

The standard conditions referred to above are set out in 
Sched. I to the Regulations and are simply to the effect that 
advertisements must be kept clean and tidy and in a safe 
condition and, when removed, are to be removed to the 
reasonable satisfaction of the local planning authority. In 
addition, reg. 26 advertisements must not obstruct road, 
rail, waterway or air traffic signs or render hazardous the use 
of any highway, railway, inland waterway or airfield. These 
standard conditions apply not only to advertisements for 
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CERTIFICATION 


PRIoR to the passing of the new Companies Acts there were 
no statutory provisions regulating the certification of transfers, 
and the legal effect of certification was entirely governed by 
case law. The position, however, was not altogether 
satisfactory and consequently the Cohen Committee recom- 
mended certain adjustments which are now incorporated in 
s. 79 of the Companies Act, 1948, and which will be examined 
below. The Cohen Committee, however, dealt only with 
certification by companies themselves and it will be seen that 
the position as regards certification by stock exchanges 
is left untouched by the new legislation. 

Before dealing either with the old case law or with the new 
statutory provisions it will be as well to give an outline of 
the actual process of certification which is common to all 
companies, although the detailed practice varies widely 
in individual instances. From this will emerge the weaknesses 
of the system and the difficulties which may be encountered. 
The process is simply as follows. When a shareholder or 
stockholder wishes to sell a quantity of his holding smaller 
than that covered by any share or stock certificate in his 
possession, he isnaturally not willing to hand over his certificate 
direct to the purchaser or the purchaser’s brokers. What he 
does is to lodge his certificate with the company (or, as we 
shall see below, frequently with his brokers) and with the 
certificate he lodges a transfer executed for the amount of 
shares or stock which he desires to sell or transfer. The 
company then certifies on the face of the transfer that a 
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which express consent is granted, but also to existing 
advertisements and permitted advertisements (Classes (1) 
and (2), above). It is also a condition of display of 
advertisements under the Regulations, save only in the case 
of certain statutory advertisements, that the consent of the 
landowner must be obtained (reg. 5 (4)). 

It has been mentioned above that existing advertisements, 
permitted advertisements and advertisements for which 
express consent has been granted, may become subject to a 
right of challenge. This means that, at any time after the 
right has arisen, the local planning authority may serve a 
notice on the person displaying the advertisement requiring 
him to make an application for express consent within a 
period specified in the notice (not being less than twenty- 
eight days) (reg. 8). This application will be considered in 
the usual way, and if consent is refused the advertisement 
becomes unlawful. The authority cannot in such a case, 
however, refuse consent to an advertisement which would 
normally be a permitted advertisement unless satisfied that 
there would be a substantial injury to amenities or a danger 
to the public. 

The Regulations contain provisions for the revocation and 
modification of express consents (Pt. VI), for enforcement 
(Pt. VII) and for the keeping by the local planning authority 
of a register of applications (reg. 31), all very similar to the 
equivalent provisions in the Act itself relating to planning 
permissions. 

No compensation is payable by a local planning authority 
on a refusal of consent, except for advertisements which were 
existing on both Ist August, 1948, and 7th January, 1947, 
when compensation is payable in respect of any expenses 
reasonably incurred in removing the advertisement consequent 
on the refusal of consent. 

Part III of the Regulations deals with the definition by 
local planning authorities of areas of special control. The 
areas which may be so defined are rural areas or other areas 
which require special protection on amenity grounds. The 
procedure in connection with this definition, which makes 
provision for objections to be made, is set out in Sched. II 
to the Regulations. In these areas additional restrictions on 
the display of advertisements take effect, the details of which 
will be found in reg. 11. R.N.D.H. 


OF TRANSFERS 


certificate has been lodged with it covering the number of 
shares to be transferred. This transfer is then accepted by 
the purchaser’s brokers. The purchaser in due course 
receives a certificate for the amount of shares or stock he 
has bought and the transferor receives a* new certificate for 
whatever balance there may be. 

The Legislature has never laid down any exact form for 
certification and the Companies Act, 1948, is satisfied if the 
words “‘ certificate lodged ” or other words to the like effect 
are used. Practice also differs widely as regards signature. 
The certification may in some cases be signed by the 
secretary, the registrar or even a director of the company, 
but in larger companies it is frequently signed or initialled 
by a clerk in the secretary’s or registrar's department, who 
signs on behalf of the secretary or registrar. Moreover, 
mechanical signatures are often employed and the general 
consequence is that it is quite impracticable to verify the 
signatures. 

Two main difficulties will be seen to arise from the process 
of certification. First, there is no warranty as to the 
genuineness of certificates which have been lodged ;_ and, 
secondly, there is no guarantee that certificates have been 
lodged despite the certification to this effect. Thus, if a clerk 
negligently or fraudulently certificates a transfer and in fact 
no certificate has been lodged, what is the purchaser’s 
position? As to the first difficulty, no attempt was made 
by authority in the past and no attempt has now been made 

3 





656 THE 


by the Legislature to overcome it. The Cohen Committee 
examined the problem, but came to the conclusion that it 
was not practicable for a company to warrant genuineness 
on certification. The reason given is that speed is the 
essence of certification, and that if a company were made 
to give such a warranty, certification would inevitably be 
held up and the procedure would lose its value. Thus, 
there is not even now any guarantee that the transferor 
has any title to the shares or stock he purports to transfer 
(see s. 79 (1) of the 1948 Act). 

The second difficulty was dealt with by the following 
leading cases: Bishop v. Balkis Consolidated Co. (1890), 
25 Q.B.D. 512 (see particularly at p. 519}: per Lindley, L.J.) ; 
George Whitechurch, Ltd. v. Cavanagh (1902) A.C. 117, and 
Kleinwort, Sons & Co. v. Associated Automatic Machine 
Corporation, Ltd. (1934), 78 Sor. J. 153. I shall refer to 
these cases below in abbreviated form. It was held in 
Bishop's case, per Lindley, L.J., that “‘ certification must 
amount to a representation that the transferor has produced 
to the person certifying either what purports to be a certificate 
of the title of the transferor to the shares mentioned in the 
transfer . . . or what purports to be a certificate of the title 
of someone else to the shares and one or more documents 
purporting to transfer those shares from such person to the 
transferor.” It was held that the company was liable for 
a false certification made fraudulently but not for one made 
negligently. The effect of the decision in this case was, 
however, to a large extent overruled by Whitechurch’s case 
and Kleinwort’s case, supra. The effect of these two decisions 
of the House of Lords was that where an agent has authority 
to certificate transfers, and does so when the certificates 
have not been lodged, he is acting outside the scope of his 
authority and consequently the certification is not the 
certification of the company and the company is not liable. 

The legal effect of certification is now laid down in s. 79 
of the Companies Act, 1948. It will be noted that s. 79 (1) 
closely follows the wording of the judgment of Lindley, L.J., 
in Bishop’s case, supra. The certification of transfer “ shall 
be taken as a representation by the company to any person 
acting on the faith of the certification that there have been 
produced to the company such documents as on the face of 
them show a prima facie title to the shares or debentures 
[concerned] in the transferor named in the instrument of 
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A QUESTION which I had to consider recently arose in the 
following circumstances. Executors had appropriated a fund 
to meet an annuity given by the will, but before the adminis- 
tration and distribution of the estate had been completed the 
securities set aside to form the fund fell considerably in value. 
The problem was whether the appropriation, having once 
been made, could be reopened and additional securities 
transferred from the amount available for general distribution 
to the fund, or whether the fund itself should bear the loss. 
There is, so far as I am aware, no authority on this point, 
but as questions of this kind must arise fairly frequently 
to perplex personal representatives and their advisers, it 
may be useful to set out the conclusions which I think may 
fairly be drawn from the general principles applicable to the 
question. 

The appropriation of a fund to answer annuities may be 
made either in pursuance of a direction or authority to that 
effect in the instrument creating the annuity, or under the 
general power of appropriation conferred by s. 41 of the 
Administration of Estates Act, 1925. This section expressly 
extends to annuities (s. 41 (9)), but as this statutory power 
can only be exercised with the consent of the annuitant, 
few difficulties can arise in practice once an appropriation 
has been made under the section. An annuitant who has 
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can hardly be heard to complain afterwards that the fund 
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transfer, but not as a representation that the transferor has 
any title to the shares or debentures.”” Section 79 (2) further 
provides that, if a false certification is made by a company 
negligently, the company shall be under the same liability 
to a person acting on the faith of such certification as if it 
had been made fraudulently. It should also be noted that 
certification is deemed to have been made by the company 
in the following circumstances: (i) if the person certifying 
is authorised to issue certificated instruments of transfer 
on the company’s behalf, and (ii) if the certification is signed 
by a person who is either authorised as above or by any 
officer or servant either of the company or of a body corporate 
so authorised (s. 79 (3) (b)). Moreover, a certification is 
deemed to have been signed by a person if it purports 
to be authenticated by his signature or initials (whether 
handwritten or not) and it is not shown that the signature 
or initials were placed there neither by himself nor by any 
person authorised to use the signature or initials for the purpose 
of certificating transfers on the company’s behalf (s. 79 (3) (c)). 
From this it will be seen that not only does s. 79 cover almost 
everyone who could possibly have the chance of certificating 
transfers, but also the burden of proof is on the company to 
deny its liability. 

It can fairly be said that the Legislature has done everything 
in its power to protect the investor (particularly the purchaser) 
from the hazards of certification by companies. In recent 
years, however, it has become very usual for stock exchanges 
to handle certification. The process is, of course, similar 
and only varies in that after certification the certificate is 
then forwarded to the company. The certificated transfers 
are sent to the purchaser’s brokers as before. The provisions 
of the Companies Act, 1948, do not cover certification when 
carried out by stock exchanges. It is submitted that if a 
case now came before the courts, in which some individual 
(fraudulently or negligently) purported to certificate a 
transfer on behalf of a stock exchange, and the certificate 
had not been lodged, that individual would be deemed not 
to be acting within the scope of his authority. Thus, 
following Whitechurch’s case and Kleinwort’s case, the 
certification would not be the certification of the stock 
exchange, there would be no liability on the stock exchange 
concerned and the purchaser would be able to claim no 
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appropriated has proved insufficient, even if there are other 
assets in the hands of the personal representatives still 
available to swell the fund. 

But an appropriation to answer annuities is more usually 
made in pursuance of an express authority. A carefully 
drawn appropriation clause commonly provides not only for 
the setting aside of a fund, but also for the exoneration of the 
remainder of the estate or settled property from any liability 
in regard to the annuity as soon as an appropriation has been 
made. The construction of a clause in this common form 
leaves little room for doubt ; the annuity becomes a charge 
on the fund set aside, and the only difficulty which can 
possibly arise is that of determining whether in fact an 
appropriation has been made. As no consents are necessary 
in such cases the only evidence of appropriation, if other 
funds or securities are still held by the personal representatives 
or trustees, is usually some form of entry in the accounts, 
and if the accounts have not been circulated among, and 
accepted by, the beneficiaries there seems to be no reason why 
the personal representatives or trustees should be bound by 
their own accounting methods so as to preclude some 
rearrangement of the fund so far earmarked to answer an 
annuity. 

On the assumption that a proper appropriation has been 
made under a clause which expressly charges an annuity on 
the appropriated fund, the fund is thenceforth regarded as 
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a self-contained fund, so that any losses must be borne by the 
fund and any accretions added to it. In Re Street [1922] 
W.N. 291, for example, the fund set apart included shares in 
respect of which bonus shares were issued, and these bonus 
shares were regarded as a profit of the original shares, so as 
to form part of that fund. It was further held in that case, 
on the construction of the appropriation clause in question, 
that the annuities charged on the fund were a continuing 
charge on the income of the fund, and not merely a charge 
from year to year on the income, and that surplus income 
in any year should be accumulated and invested as capital 
of the fund and could not be dealt with as part of the testator’s 
general estate. The principle first stated in this decision is 
the converse of the ordinary rule that a legatee must bear 
any losses resulting from the diminution in value of property 
appropriated to the legacy. 


The appropriation in Re Street, supra, took place under an 
order of the court, but having regard to the form of the 
appropriation clause the result would doubtless have been 
the same had the appropriation been effected under the 
authority of the will. It should be observed, however, that 
the questions decided in that case arose several years after 
the testator’s death, i., after administration had been 
completed, and neither this decision nor any of the general 
principles referred to above afford any sure guide to the 
position where a conflict of interest arises between an 
annuitant and beneficiaries entitled to unappropriated 
property before administration is complete. 


In the absence of a direction to the contrary, an annuity 
given by will runs from the date of the testator’s death, 
but the annuitant is not entitled to receive the first instalment 
until a year after the death. Prima facie, therefore, a personal 
representative has the normal executor’s year to decide 
whether he should make an appropriation, or if an appropria- 
tion is directed and not merely authorised, how he should 
carry out the direction. Let it be assumed that an executor 
makes an appropriation, in pursuance of a testamentary 
authority, by setting aside an amount of stock which he 
considers sufficient to answer an annuity six months after the 
death, and marks the appropriation by an entry in his 
accounts ; and that the value of the stock then diminishes 
for some reason beyond his control. The annuitant comes 
to hear of the executor’s intention (to use a neutral expression) 
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and requests the executor to appropriate additional invest- 
ments to meet his annuity, and the persons entitled to residue 
object. What are the annuitant’s rights ? 

There are several possibilities, depending on the form of 
the clause under which the executor has acted and the general 
circumstances. If the appropriation clause charges the 
annuity wholly on the appropriated fund, once that fund 
has been set aside, it must, I think, be regarded as part of the 
executor’s discretion to determine when a sufficient appropria- 
tion has been made. If that is so, it is not open to the 
beneficiaries, either the annuitant on the one hand or those 
whose interests run counter to the annuitant’s on the other, 
to question the executor’s honest exercise of the discretion 
conferred upon him by the will; and equally the executor, 
if he has not distributed the remainder of the estate, would 
be entitled to accede to the annuitant’s request and transfer 
additional investments to the appropriated fund to make up 
its diminished value. But the annuitant in such a case 
may deprive himself of any ground for complaint by 
passing accounts showing an appropriation, which the other 
beneficiaries may regard as a signification of his consent to 
the appropriation, on the principle of estoppel. 

On the other hand, appropriation clauses are sometimes 
used which do not in terms throw the liability in respect of 
the annuity wholly on the appropriated fund, but merely 
authorise distribution of the remainder of the estate when an 
appropriation has been made. The general intention to be 
drawn from a clause in these terms is not, it appears to me, 
an intention to provide security for the annuitant (as in 
Re Street, supra, where such an intention was found by the 
court) but an intention to protect the executor if he proceeds 
to distribute after making what he considers to be a sufficient 
appropriation. In that case, if an appropriation has been 
made before the expiration of the executor’s year but the 
executor has not distributed the remainder of the estate, 
the annuitant who sees his annuity fund fall in value appears 
to be in a stronger position. The executor is not bound to 
make any payments to beneficiaries until the year has elapsed, 
and the annuitant would seem to have real grounds for 
complaint if an authority prima facie intended to protect 
the executor has in fact been used to deprive him of his full 
benefit. In such a case the annuitant could, in my view, 
require the executor to make up the fund out of assets still 
held by him pending final distribution. “ABC” 


ALTERNATIVE ACCOMMODATION FOR FURNITURE 


THE word ‘‘ home ”’ is, as London readers at all events will 
agree, sometimes used to denote the furniture used to equip 
a dwelling-house. Nevertheless, some fallacy would soon be 
detected in the syllogistic reasoning: the principal object of 
the Increase of Rent, etc., Restrictions Acts is to protect 
a person from being turned out of his home (see Haskins v. 
Lewis [1931] 2 K.B. 1 (C.A.); Skinner v. Geary [1931] 
2 K.B. 546 (C.A.); “Home” in 92 Sor. J. 571); his home 
means or includes his furniture ; ergo, the Acts protect him 
in the possession of his furniture. But practitioners will be 
familiar with the tenant client who, though disabused of the 
notion that his landlord has to find him a place to go to, and 
of the kindred notion that that place has to be a replica of the 
one claimed, objects to the alternative accommodation 
indicated on the ground that it will not adequately house his 
furniture. The practitioner will find himself obliged to point 
out that this is a consideration that may not weigh as heavily 
with the court as it appears to with his client. But that it 
cannot have any weight at all is at variance with certain 

assages in judgments delivered in McIntyre v. Hardcastle 
[1948], 2 K.B. 68 (C.A.). 

The main issue in that case was whether an order for 
possession could be granted under para. (h) of Sched. I to the 
Rent, etc., Restrictions (Amendment) Act, 1933, when only 
one of two joint landlords required the premises as a residence ; 
it was held that it could not, both in the county court and 


on appeal. But the plaintiffs also relied on the alleged 
availability of suitable alternative accommodation, thus 
invoking the ground set out in the body of the Act, namely, 
in s. 3 (1) (8). , 

The evidence given in the county court showed that the 
house was of the six-roomed type (kitchen, cloakrooms, 
usual offices, etc., not included) and the landlords had offered 
the tenant two large rooms out of the six, plus a lavatory 
and joint use of bathroom. The tenant was married, and had, 
on moving into the house originally, got rid of some furniture ; 
much of what remained was fairly large, so a further reduction 
would be necessary. He also gave evidence that his duties 
as commander of the local cadet corps necessitated his having 
more than two rooms. 

Unfortunately the county court judge, after deciding 
against the landlords on their claim under para. (h), but 
carefully considering and expressing his view of the balance 
of hardship and the matter of whether it was reasonable to 
make an order in case his decision should be found to be wrong 
in law, forgot to deal with the claim under s. 3 (1) (4) till 
reminded by counsel, and then said: ‘‘ There is not suitable 
alternative accommodation. It is not suitable in extent. 
Tenant would have to compress furniture and belongings.” 

Now when dealing carefully with the considerations of 
reasonableness and hardship which have to be gone into 
when a landlord establishes that he reasonably requires the 
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by the Legislature to overcome it. The Cohen Committee 
examined the problem, but came to the conclusion that it 
was not practicable for a company to warrant genuineness 
on certification. The reason given is that speed is the 
essence of certification, and that if a company were made 
to give such a warranty, certification would inevitably be 
held up and the procedure would lose its value. Thus, 
there is not even now any guarantee that the transferor 
has any title to the shares or stock he purports to transfer 
(see s. 79 (1) of the 1948 Act). 

The second difficulty was dealt with by the following 
leading cases: Bishop v. Balkis Consolidated Co. (1890), 
25 Q.B.D. 512 (see particularly at p. 519}: per Lindley, L.J.); 
George Whitechurch, Ltd. v. Cavanagh (1902) A.C. 117, and 
Kleinwort, Sons & Co. v. Associated Automatic Machine 
Corporation, Ltd. (1934), 78 Sor. J. 153. I shall refer to 
these cases below in abbreviated form. It was held in 
Bishop’s case, per Lindley, L.J., that “ certification must 
amount to a representation that the transferor has produced 
to the person certifying either what purports to be a certificate 
of the title of the transferor to the shares mentioned in the 
transfer . . . or what purports to be a certificate of the title 
of someone else to the shares and one or more documents 
purporting to transfer those shares from such person to the 
transferor.” It was held that the company was liable for 
a false certification made fraudulently but not for one made 
negligently. The effect of the decision in this case was, 
however, to a large extent overruled by Whitechurch’s case 
and Kleinwort’s case, supra. The effect of these two decisions 
of the House of Lords was that where an agent has authority 
to certificate transfers, and does so when the certificates 
have not been lodged, he is acting outside the scope of his 
authority and consequently the certification is not the 
certification of the company and the company is not liable. 

The legal effect of certification is now laid down in s. 79 
of the Companies Act, 1948. It will be noted that s. 79 (1) 
closely follows the wording of the judgment of Lindley, L.J., 
in Bishop's case, supra. The certification of transfer “ shall 
be taken as a representation by the company to any person 
acting on the faith of the certification that there have been 
produced to the company such documents as on the face of 
them show a prima facie title to the shares or debentures 
(concerned] in the transferor named in the instrument of 


A Conveyancer’s Diary 


APPROPRIATION TO 


A QUESTION which I had to consider recently arose in the 
following circumstances. Executors had appropriated a fund 
to meet an annuity given by the will, but before the adminis- 
tration and distribution of the estate had been completed the 
securities set aside to form the fund fell considerably in value. 
The problem was whether the appropriation, having once 
been made, could be reopened and additional securities 
transferred from the amount available for general distribution 
to the fund, or whether the fund itself should bear the loss. 
There is, so far as I am aware, no authority on this point, 
but as questions of this kind must arise fairly frequently 
to perplex personal representatives and their advisers, it 
may be useful to set out the conclusions which I think may 
fairly be drawn from the general principles applicable to the 
question. 

The appropriation of a fund to answer annuities may be 
made either in pursuance of a direction or authority to that 
effect in the instrument creating the annuity, or under the 
general power of appropriation conferred by s. 41 of the 
Administration of Estates Act, 1925. This section expressly 
extends to annuities (s. 41 (9)), but as this statutory power 
can only be exercised with the consent of the annuitant, 
few difficulties can arise in practice once an appropriation 
has been made under the section. An annuitant who has 
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transfer, but not as a representation that the transferor has 
any title to the shares or debentures.”’ Section 79 (2) further 
provides that, if a false certification is made by a company 
negligently, the company shall be under the same liability 
to a person acting on the faith of such certification as if it 
had been made fraudulently. It should also be noted that 
certification is deemed to have been made by the company 
in the following circumstances: (i) if the person certifying 
is authorised to issue certificated instruments of transfer 
on the company’s behalf, and (ii) if the certification is signed 
by a person who is either authorised as above or by any 
officer or servant either of the company or of a body corporate 
so authorised (s. 79 (3) (b)). Moreover, a certification is 
deemed to have been signed by a person if it purports 
to be authenticated by his signature or initials (whether 
handwritten or not) and it is not shown that the signature 
or initials were placed there neither by himself nor by any 
person authorised to use the signature or initials for the purpose 
of certificating transfers on the company’s behalf (s. 79 (3) (c)). 
From this it will be seen that not only does s. 79 cover almost 
everyone who could possibly have the chance of certificating 
transfers, but also the burden of proof is on the company to 
deny its liability. 

It can fairly be said that the Legislature has done everything 
in its power to protect the investor (particularly the purchaser) 
from the hazards of certification by companies. In recent 
years, however, it has become very usual for stock exchanges 
to handle certification. The process is, of course, similar 
and only varies in that after certification the certificate is 
then forwarded to the company. The certificated transfers 
are sent to the purchaser’s brokers as before. The provisions 
of the Companies Act, 1948, do not cover certification when 
carried out by stock exchanges. It is submitted that if a 
case now came before the courts, in which some individual 
(fraudulently or negligently) purported to certificate a 
transfer on behalf of a stock exchange, and the certificate 
had not been lodged, that individual would be deemed not 
to be acting within the scope of his authority. Thus, 
following Wahittechurch’s case and Kleinwort’s case, the 
certification would not be the certification of the stock 
exchange, there would be no liability on the stock exchange 
concerned and the purchaser would be able to claim no 
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appropriated has proved insufficient, even if there are other 
assets in the hands of the personal representatives still 
available to swell the fund. 

But an appropriation to answer annuities is more usually 
made in pursuance of an express authority. A carefully 
drawn appropriation clause commonly provides not only for 
the setting aside of a fund, but also for the exoneration of the 
remainder of the estate or settled property from any liability 
in regard to the annuity as soon as an appropriation has been 
made. The construction. of a clause in this common form 
leaves little room for doubt ; the annuity becomes a charge 
on the fund set aside, and the only difficulty which can 
possibly arise is that of determining whether in fact an 
appropriation has been made. As no consents are necessary 
in such cases the only evidence of appropriation, if other 
funds or securities are still held by the personal representatives 
or trustees, is usually some form of entry in the accounts, 
and if the accounts have not been circulated among, and 
accepted by, the beneficiaries there seems to be no reason why 
the personal representatives or trustees should be bound by 
their own accounting methods so as to preclude some 
rearrangement of the fund so far earmarked to answer an 
annuity. 

On the assumption that a proper appropriation has been 
made under a clause which expressly charges an annuity on 
the appropriated fund, the fund is thenceforth regarded as 
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a self-contained fund, so that any losses must be borne by the 
fund and any accretions added to it. In Re Street {1922} 
W.N. 291, for example, the fund set apart included shares in 
respect of which bonus shares were issued, and these bonus 
shares were regarded as a profit of the original shares, so as 
to form part of that fund. It was further held in that case, 
on the construction of the appropriation clause in question, 
that the annuities charged on the fund were a continuing 
charge on the income of the fund, and not merely a charge 
from year to year on the income, and that surplus income 
in any year should be accumulated and invested as capital 
of the fund and could not be dealt with as part of the testator’s 
general estate. The principle first stated in this decision is 
the converse of the ordinary rule that a legatee must bear 
any losses resulting from the diminution in value of property 
appropriated to the legacy. 


The appropriation in Re Street, supra, took place under an 
order of the court, but having regard to the form of the 
appropriation clause the result would doubtless have been 
the same had the appropriation been effected under the 
authority of the will. It should be observed, however, that 
the questions decided in that case arose several years after 
the testator’s death, i.e., after administration had been 
completed, and neither this decision nor any of the general 
principles referred to above afford any sure guide to the 
position where a conflict of interest arises between an 
annuitant and beneficiaries entitled to unappropriated 
property before administration is complete. 


In the absence of a direction to the contrary, an annuity 
given by will runs from the date of the testator’s death, 
but the annuitant is not entitled to receive the first instalment 
until a year after the death. Prima facie, therefore, a personal 
representative has the normal executor’s year to decide 
whether he should make an appropriation, or if an appropria- 
tion is directed and not merely authorised, how he should 
carry out the direction. Let it be assumed that an executor 
makes an appropriation, in pursuance of a testamentary 
authoritv, by setting aside an amount of stock which he 
considers sufficient to answer an annuity six months after the 
death, and marks the appropriation by an entry in his 
accounts ; and that the value of the stock then diminishes 
for some reason beyond his control. The annuitant comes 
to hear of the executor’s intention (to use a neutral expression) 
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and requests the executor to appropriate additional invest- 
ments to meet his annuity, and the persons entitled to residue 
object. What are the annuitant’s rights ? 

There are several possibilities, depending on the form of 
the clause under which the executor has acted and the general 
circumstances. If the appropriation clause charges the 
annuity wholly on the appropriated fund, once that fund 
has been set aside, it must, I think, be regarded as part of the 
executor’s discretion to determine when a sufficient appropria- 
tion has been made. If that is so, it is not open to the 
beneficiaries, either the annuitant on the one hand or those 
whose interests run counter to the annuitant’s on the other, 
to question the executor’s honest exercise of the discretion 
conferred upon him by the will; and equally the executor, 
if he has not distributed the remainder of the estate, would 
be entitled to accede to the annuitant’s request and transfer 
additional investments to the appropriated fund to make up 
its diminished value. But the annuitant in such a case 
may deprive himself of any ground for complaint by 
passing accounts showing an appropriation, which the other 
beneficiaries may regard as a signification of his consent to 
the appropriation, on the principle of estoppel. 

On the other hand, appropriation clauses are sometimes 
used which do not in terms throw the liability in respect of 
the annuity wholly on the appropriated fund, but merely 
authorise distribution of the remainder of the estate when an 
appropriation has been made. The general intention to be 
drawn from a clause in these terms is not, it appears to me, 
an intention to provide security for the annuitant (as in 
Re Street, supra, where such an intention was found by the 
court) but an intention to protect the executor if he proceeds 
to distribute after making what he considers to be a sufficient 
appropriation. In that case, if an appropriation has been 
made before the expiration of the executor’s year but the 
executor has not distributed the remainder of the estate, 
the annuitant who sees his annuity fund fall in value appears 
to be in a stronger position. The executor is not bound to 
make any payments to beneficiaries until the year has elapsed, 
and the annuitant would seem to have real grounds for 
complaint if an authority prima facie intended to protect 
the executor has in fact been used to deprive him of his full 
benefit. In such a case the annuitant could, in my view, 
require the executor to make up the fund out of assets still 
held by him pending final distribution. “ABC” 


ALTERNATIVE ACCOMMODATION FOR FURNITURE 


THE word “home ”’ is, as London readers at all events will 
agree, sometimes used to denote the furniture used to equip 
a dwelling-house. Nevertheless, some fallacy would soon be 
detected in the syllogistic reasoning: the principal object of 
the Increase of Rent, etc., Restrictions Acts is to protect 
a person from being turned out of his home (see Haskins v. 
Lewis [1931] 2 K.B. 1 (C.A.); Skinner v. Geary [1931] 
2 K.B. 546 (C.A.); ‘““ Home” in 92 Sor. J. 571); his home 
means or includes his furniture ; ergo, the Acts protect him 
in the possession of his furniture. But practitioners will be 
familiar with the tenant client who, though disabused of the 
notion that his landlord has to find him a place to go to, and 
of the kindred notion that that place has to be a replica of the 
one claimed, objects to the alternative accommodation 
indicated on the ground that it will not adequately house his 
furniture. The practitioner will find himself obliged to point 
out that this is a consideration that may not weigh as heavily 
with the court as it appears to with his client. But that it 
cannot have any weight at all is at variance with certain 
passages in judgments delivered in McIntyre v. Hardcastle 
(1948), 2 K.B. 68 (C.A.). 

The main issue in that case was whether an order for 
possession could be granted under para. (h) of Sched. I to the 
Rent, etc., Restrictions (Amendment) Act, 1933, when only 
one of two joint landlords required the premises as a residence ; 
it was held that it could not, both in the county court and 


on appeal. But the plaintiffs also relied on the alleged 
availability of suitable alternative accommodation, thus 
invoking the ground set out in the body of the Act, namely, 
in s. 3 (1) (8). , 

The evidence given in the county court showed that the 
house was of the six-roomed type (kitchen, cloakrooms, 
usual offices, etc., not included) and the landlords had offered 
the tenant two large rooms out of the six, plus a lavatory 
and joint use of bathroom. The tenant was married, and had, 
on moving into the house originally, got rid of some furniture ; 
much of what remained was fairly large, so a further reduction 
would be necessary. He also gave evidence that his duties 
as commander of the local cadet corps necessitated his having 
more than two rooms. 

Unfortunately the county court judge, after deciding 
against the landlords on their claim under para. (h), but 
carefully considering and expressing his view of the balance 
of hardship and the matter of whether it was reasonable to 
make an order in case his decision should be found to be wrong 
in law, forgot to deal with the claim under s. 3 (1) (4) till 
reminded by counsel, and then said: “ There is not suitable 
alternative accommodation. It is not suitable in extent. 
Tenant would have to compress furniture and belongings.” 

Now when dealing carefully with the considerations of 
reasonableness and hardship which have to be gone into 
when a landlord establishes that he reasonably requires the 
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house for himself, the learned judge had necessarily come 
across the passage in the proviso to para. (h), “if the court 
is satisfied that having regard to all the circumstances of the 
case, including the question whether other accommodation 
is available for the landlord or the tenant,’ and had 
deliberately drawn a distinction between the requirements of 
alternative accommodation in that case and those when 
a plaintiff relies on s. 3 (1) (4). For His Honour observed that 
what would be enough under para. (h) (“‘ somewhere he can 
go ’’) might not satisfy the provisions of s. 3 (1) (6) as amplified 
by subs. (3) (means and needs, extent and character). But 
the judgment did not, it was held, express any view as to the 
landlords’ claim under the subsection, and a new trial was 
ordered accordingly. 

In the course of his judgment, Tucker, L.J., first spoke of 
the learned judge as having made the error, when his attention 
was drawn to the omission, of holding that the alternative 
accommodation was not suitable in extent merely because it 
would not accommodate all the furniture which the tenant 
had. Later, after his brethren had delivered judgments or 
concurred, the learned lord justice, by way of emphasising 
the “merely,” added: “. . . I thought that the judge had 
taken into consideration the question of what I call surplus 
furniture, that he must have been considering surplus 
furniture which would otherwise have to be stored. I was 
not intending to express any view, nor do I think it desirable, 
in the present state of this case, to express any view whether 
furniture per se must necessarily always be excluded in 
considering alternative accommodation under s. 3... my 
view was that the learned judge must have been considering 
what I call the surplus furniture, no evidence having been 
given as to the special requirements of the tenant with regard 
to any particular items of furniture.” 

These observations will prove useful to those who have to 
deal with the difficult client whose furniture appears to 
possess him rather than he it, though it far exceeds his 
reasonable needs, who dreads having to store and never thinks 
of selling or otherwise disposing of it. On the other hand, 
the supplementary part of the judgment makes it clear that 
furniture may be a factor to be considered, e.g., where the 
tenant has special requirements. 

It is possible that, when observing on special requirements 
as he did, Tucker, L.J., had in mind the evidence that the 
defendant in the particular case before him “ required the 
house for conferences and work in connection with his military 
duties.’” No comment appears to have been made on the 


validity of an argument that this factor should be taken into” 


consideration and, in so far as s. 3 (1) itself is concerned, the 
proposition may well be said to be at variance with 
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Middlesex County Council v. Hall {1929| 2 K.B. 110, in which 
the defendant refused an offer of premises which would give 
him ample living accommodation but where he would not be 
able to carry on a tea-room business as he did on the premises 
claimed, and with Briddon v. George {1946) 1 All E.R. 609 
(C.A.), in which the tenant’s objection was the absence of 
a garage. 

It must not be forgotten that ‘‘ the overriding requirement 
of reasonableness ” is apt to ro an important part in these 
cases, and Warren v. Austen |1947) 2 All E.R. 185 (C.A.) showed 
that it may be possible for a landlord to prove the availability 
of alternative accommodation suitable as regards rent, 
proximity to work, extent and character and yet be refused 
an order on the ground that it is not reasonable to make one. 
The report in that case does not, it is true, tell us exactly what 
the defendant was offered by the plaintiff, and there are grounds 
for thinking that the county court judge applied the wrong 
standard, embarking upon a comparison between the premises 
claimed and those offered ; but the Court of Appeal considered 
that he had found the alteinative accommodation unsuitable, 
and that observations made on the question of what was 
reasonable were to all intents and purposes obiter dicta. What 
is important for present purposes, however, is that the 
difference between the two considerations was emphasised 
in the judgment of Lord Greene, M.R.: “ . it is possible to 
have a conclusion on the ground of reasonableness on facts 
which are not sufficient to support a conclusion on the ground 
of no suitable accommodation.”’ 

The possibility was not, in my submission, adequately 
explored in the two cases mentioned earlier (Middlesex 
County Council v. Hall and Briddon v. George). In the one, 
the overriding requirement seems to have been lost sight of. 
In the other, the county court judge, who had decided in 
favour of the tenant, had made the mistake of considering 
reasonableness by reference to the grounds for possession set 
out in Sched. I, which have nothing to do with s. 3 (1) (0) 
and (3). But the Court of Appeal did not consider the 
occasion one for remitting the case to be decided on the right 
principles, being apparently satisfied that, having regard to 
the requirements of suitable accommodation described in 
s. 3 (3), the absence of a garage could not be relied upon, 
and the evidence did not negative reasonableness. Neverthe- 
less, the passage from the judgment of the learned Master of 
the Rolls in Warren v. Austen cited in my last paragraph 
supports the proposition that there may be circumstances in 
which the availability of other premises suitable to means 
and as regards character, extent, etc., will not justify the 
separation of the en tenant from the particular 
furniture. R.B. 


THE TOWN AND COUNTRY PLANNING ASSOCIATION 


ADDRESS BY THE CHAIRMAN OF 


AT a meeting of the Town and Country Planning Association 
at the Central Hall, Westminster, on 15th November, the 
chairman of the Central Land Board, Sir Matcotm TRusTRAM 
Eve, K.C., gave a warning to the public that the half-way stage 
in the claims against the £300,000,000 fund for loss of development 
values had been reached. 

Sir Malcolm emphasised that no one can get anything unless 
he claims on Form §S.1 on the Central Land Board before 
31st March next year (a date which the Board can extend for 
three months and no more), the forms being obtainable from all 
local authority offices in England, Wales and Scotland. 

Sir Malcolm made the following points about claims :— 

(1) Ownership or leasehold interest in land on 1st July, 1948, 
was an essential qualification. 

(2) Preferred creditors who had been promised full com- 
pensation for loss of development value must put in their claim. 

(3) Assignment of claims, although not illegal, was generally 
unfair to the purchaser and the Board publicly discourage it. 

It was unfair to purchasers for three reasons: ‘‘ There is no 

sort of guarantee what payment will be made; there is a 

guarantee that some peorle will get 100 per cent. and that 

some people will not ; and it will in any case be related to the 


circumstances of the owner on Ist July this year, and not to 
the circumstances of the buyer.” 


If near-ripe claims were 
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assigned as part of the purchase price of the land, their owners 

would be taken out of the preferred class and must join the 

queue with the others. 

(4) Small claims would be ruled out. Ifaclaim turned out to 
be one-tenth or less of the restricted value of a property or 
less than £20 an acre, no payment could be made. 

(5) While sympathising with the over-burdened professional 
man Sir Malcolm pointed out that if the time for putting in 
claims were extended, the date of payment would have to be 
postponed also and that could not be done under the present 
Act. The Board could not do the job in five years if more than 
one year was allotted to claims. 

(6) The S.1 claim form had been made as short and simple 
as possible and each question should be answered. 

Giving some statistics, Sir Malcolm revealed that for the whole 
of Great Britain 12,004 claims had so far been received. A month 
ago the figure was 6,547 and he was reluctant to publish it because 
it was so small and it looked as if the public and their professional 
advisers were not “‘ doing their stuff’’. However, the figures for the 
last four weeks showed a progressive increase. The highest 
percentage of claims came from the region covering Berks, 
Bucks, Dorset, Hants and Oxford, with 18 per cent. of the whole. 
Greater London represented only 11 per cent. of the total, while 
claims from Scotland amounted to less than 1 per cent. 
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Sir Malcolm was unable to give any figures as to the amount 
claimed. 

The general policy of the Board was to make this Act work 
and to perform their functions with speed, sympathy and fairness. 
““We want to let people know what we are doing and why we 
are doing it. We want to give advice to owners and buyers. 
We do not want to, and we must not, restrict or hold up approved 
development.” 

“I do not admit,’ said Sir Malcolm, ‘‘ that it is difficult for 
the layman to know whether he may be liable for a charge, or 
whether he may have a claim. And the answer is always the 
same. Come to us and give us the facts. We have a staff for 
that very purpose and we will decide and explain our decision. 
I cannot say more than that.” 

Since 1st July the Board had received 30,700 applications 
for determination of development charge, 26 per cent. of which 
had been found to be exempt (a fairly comprehensive summary 
of cases where no charge was payable had been published in 
the D.1.A pamphlet and it was suggested that this should be 
consulted); 1,871 applications had been assessed at nil. 
About 5,000 applications had been made too long before the 
development was due to start. 

The total amount collected in development charges so far was 
£132,932 from 1,453 people in the whole of Great Britain, an 
average of {91 percharge. In Scotland £9,358 had been collected 
from 212 people, an average of £44. The figure for Greater 
London was again quite small (£7,727). The amount already 
paid back to single plot owners was £5,123. 

The Board had promised before they started to collect 
development charges to issue (except in unduly complicated 
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cases) their assessment within one month of receiving a properly 
completed application. That ‘“ drill’? had so far been kept up, 
while many assessments had been agreed by owners with district 
valuers. 

On the burning question of sales of land at existing use value 
Sir Malcolm Eve reiterated that many people were still being 
asked to pay, and some in ignorance paying, too much for land. 
Purchasers should bear in mind that they would be charged 
development value for building and should see that they did 
not pay twice over. ‘“‘ Hardship is being mentioned, although 
I find it difficult to understand how a man suffers Jess hardship 
by hanging on to his land, now that this Act is law, than by 
selling it at its existing use value. I cannot refrain from saying 
that in my opinion there is considerable hardship on the individual 
who, armed with a building licence, tries to buy some land at a 
reasonable existing use value, because he will be liable for 
development charge, and cannot do so.” The Board had 
received many complaints from would-be purchasers and, if a 
proper case was found, the Board would exercise their power of 
compulsory purchase. Another step taken by the Board to 
counteract these sales at high prices was the publication of 
leaflet House 1, which gives advice to buyers and sellers of sites 
for house-building. 

The Board hoped that local authorities would extend the 
expiry date of private licences in proper cases where the holders 
were unable to get land at a fair price within the time limit. 

In conclusion, Sir Malcolm Trustram Eve pointed out that 
local authorities also have powers of compulsory purchase and 
suggested that they were equally interested to see that land should 
pass at existing use value and that houses should be erected. 


CONTRA PACEM NOSTRAM 


TuIs is an age of noise. It may be confidently asserted that, if 
an English town-dweller of the fifteenth century were miracu- 
lously resuscitated to-day, the characteristic of modern life which 
would above all others bewilder his brain and pulverise his nerves 
is the appalling and continuous din in our streets ard public 
places. Particularly in London and other big cities, the never- 
ending rumble of trams and buses, the screeching of brakes, the 
snorting of locomotives, the clatter of pneumatic drills and other 
devilish implements of the builder’s trade—all these and others 
are perennial curses which seem to many to outweigh the doubtful 
blessings of a materialistic civilisation. 


In the last two decades a new form of torment has made its 
appearance, different in kind as well as in degree from those that 
preceded it. This new horror has descended among’ us as the 
result of the invention of the electric microphone, with its hellish 
complement, the loudspeaker. Whereas the other forms of 
noise were on the whole confined to roads and streets, leaving the 
weary citizen the chance of a few hours’ peace and quiet after his 
day’s work in the city, the new invention knows no confines and 
no limits. By means of the advantages bestowed upon us by 
modern science, the vox humana ma‘or humano of the “‘crooner”’, 
drivelling about ‘‘ smilin’ thru’, under skies of blue, with YOU ”’ 
is as likely at any moment to outrage the peace of the Westmorland 
Fells, or to penetrate the walls of a cottage in a Suffolk village, as 
if Broadcasting House were situated next door. 


Our forefathers, we may be sure, would have given short shrift 
to those responsible for this state of affairs. The Statute of 
Westmininster II, 13 Edw. 1, c. 24, would doubtless have 
provided a remedy by permitting the Clerks in Chancery to 
grant a writ in consimili casu for nuisance, though the omission 
of the words vi et armis and contra pacem nostram might have 


seemed thoroughly inappropriate to the magnitude of the outrage 
inflicted by present-day conditions. 

With these considerations in mind the lawyer will regard the 
recent introduction by the Postmaster-General of the Wireless 
Telegraphy Bill as adding insult to injury. One of the avowed 
objects of the measure is to arm the Post Office with greater powers 
for ‘‘ minimising undue interference with wireless reception from 
domestic and other electrical apparatus.’’ Complaints, we are 
told, are being received, at the rate of 40,000 a year, of inter- 
ference with such reception. The number of complaints from 
those who would be only too delighted to interfere with such 
reception, if they could find a practical means of so doing, is not 
stated, and the Bill as drafted does nothing to help them. Either 
the Government has entirely misconceived the mischief that 
requires legislative repression, or else our politicians have passed 
their working lives so long in an atmosphere “ full of sound and 
fury, signifying nothing’ that their aural nerves have become 
insensitive to the babel around them. 

Fifty-five years have passed since the” decision in Christie v. 
Davey [1893] 1 Ch. 316 effectively deterred an exasperated 
defendant from taking the law into his own hands and setting up 
the counter-irritant of a deliberately designed cacophony of 
domestic utensils to counteract the appalling irritation of 
pianoforte, violin and singing lessons continuing, on four days in 
a single week, for severteen hours in all. It may be a pity that 
the principle enunciated in that case was approved (in rather 
different circumstances) in Hollywood Silver Fox Farm, Ltd. v. 
Emmett [1936] 2 K.B. 468. Perhaps some sensitive and public- 
spirited sufferer will make a fresh attempt to deliver us from the 
‘“noisome pestilence ” of the too loud loudspeaker by inviting a 
similar action and carrying his appeal to the House of Lords. 
Tempora mutantur. Ate 





CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL] 
The Bar’s Rewards 
Sir,—On, reading your article ‘‘ To-day and Yesterday ”’ in 
the issue of the JouRNAL, 6th November, I was—as were many 
of my colleagues—utterly astounded to learn that the average 
income of counsel in London is only £275 per year. 


This town has just been granted borough sessions, and there 
are about half a dozen junior counsel here in this district who 
earn at least ten times that figure. One counsel told me he 
earned at least £600 per year in divorce matters alone, and that 
was only a side line, as he did not specialise in divorce. 


I thought you might be interested. LEx. 


OBITUARY 


Mr. F. J. ECKERSALL 

Mr. Frederick Joseph Eckersall, retired solicitor, formerly 
senior partner of Messrs. Eckersall, Watterson & Moore, of 
Cheltenham, died on 2nd November. He was admitted in 1897 
and retired in 1945. 

Mr. W. R. FISHER 

Mr. William Rowland Fisher, solicitor, of Messrs. Fisher, 
Dowson & Wasbrough, of St. James’ Place, S.W.1, died on 
3rd November, aged seventy-four. He was admitted in 1898. 


Mr. E. J. PLACE 
Mr. Ernest Jacob Place, solicitor, of Northallerton, died on 
2nd November, aged forty-three. He was admitted in 1930. 
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NOTES OF CASES 
COURT OF APPEAL 
DIVORCE: DESERTION: PARTIES UNDER SAME ROOF 
Hopes v. Hopes 
Bucknill and Denning, L.JJ., and Harman, J. 
3rd November, 1948 
Appeal from Mr. Commissioner Richardson. 


For more than three years before presentation by the 
respondent husband of a petition for divorce on the ground of 
alleged desertion, he and his wife, the appellant, had been 
quarrelling constantly, which had necessitated his frequently 
retiring to his bedroom. The husband alleged that his wife did 
not mend, wash or cook separately for him, but he took meals 
cooked by her with her and the daughters of the marriage as a 
household, and, when not in his bedroom, shared the rest of the 
house with the rest of his family ; and it was not disputed that 
the wife was a good mother. Having informed his wife and 
daughters that he could not endure the quarrels much longer, 
he subsequently left the matrimonial home, and presented his 
petition a few weeks later. The commissioner held that the 
wife’s conduct to her husband had amounted to desertion, and 
granted him a decree nisi. The wife appealed. 

BuCKNILL, L.J., said that in the absence of an actual separation, 
and having regard to the fact that the husband continued to 
form with his wife and daughters one household, the wife could 
not be said to have deserted him. The mere fact that one spouse 
behaved to the other in such a way as to indicate that he or she 
wished the other to leave the house was not in itself desertion. 
The authorities established that there might be desertion although 
husband and wife were living in the same house, provided that 
there was such a forsaking and abandonment by one spouse of 
the other that the court could say that the spouses were living 
lives separate and apart from one another. Where husband and 
wife were living together, to grant a decree of divorce on the 
ground of conduct by the one amounting neither to cruelty nor 
to a life separate and apart from the other would be to introduce 
a new ground for divorce. 

DENNING, L.J., agreeing, said that a clear line must be drawn 
between desertion, which was a ground for divorce. and gross 
neglect or chronic discord, which was not. That line was drawn 
at the point where the parties were living separately and apart. 
In cases where they were living under the same roof, that point 
was reached when they ceased to be one household and became 
two, that is, when they were no longer residing or cohabiting with 
one another. The expression “ resides with’’ in s. 1 (4) of the 
Summary Jurisdiction (Separation and Maintenance) Act, 1925, 
and the expression “ cohabiting with ”’ in s. 2 (2), had the same 
meaning, and both, used in the negative, expressed the fact of 
separation. Accordingly, Evans v. Evans [1948] 1 K.B. 175; 
91 Sox. J. 664, which proceeded on the basis that the two 
expressions had different meanings in s. 1 (4) and s. 2 (2), was 
wrongly decided. The simple intention of the Act of 1925 was 
that a maintenance order was not to be enforceable while husband 
and wife were residing or cohabiting with one another, but only 
while they were living separately and apart. 

HARMAN, J., also agreeing, said that desertion connoted a real 
separation of one spouse from the other. There must be more 
than a mere intention or design to end the conjugal society, 
which intention or design constituted the animus but not the 
factum of desertion. Appeal allowed. 

APPEARANCES: Norman Black and Miss A. F. Dixon (Smith 
and Hudson, for F. A. Waller & Hamilton, Newcastle-on-Tyne) ; 
William Temple (Francis Miller & Steele, for Dickinson, Miller 
and Turnbull, Newcastle-on-Tyne). 

{Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


PRIVILEGED WILL: AIRMAN TRAINING IN CANADA 
In re Wingham, deceased 
Bucknill, Cohen and Denning, L.JJ. 
3rd November, 1948 

Appeal from Pilcher, J. ([1948} P. 138; 92 Sor. J. 98). 

An officer in the R.A.F.V.R., while in Canada training for 
operational duties during the war, executed a testamentary 
document not complying with s. 7 of the Wills Act, 1837, and 
later died as the result of an aircraft accident in Saskatchewan. 
The applicants moved for probate of the document, contending 
that the deceased had executed it while “in actual military 
service ’’ within the meaning of s. 11 of the Act. The application 
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was resisted by the deceased’s father. Pilcher, J., held that the 
words “‘ in actual military service ’’ were not to be construed too 
literally; and that the deceased, when he executed the document, 
was not in expeditione, and, training in a place far removed from 
the fighting zones, was not ‘‘in actual military service.” The 
applicants appealed. The deceased’s father did not now contest 
the appeal. (Cur. adv. vult.) 

BUCKNILL, L.J., said that in his opinion the tests were : (1) was 
the testator on military service and (2) was that service active ? 
The adjective ‘‘ active’’ in that connection confined military 
service to such service as was directly concerned with operations 
in a war which was or had been in progress or was imminent. 
The testator here was, in his (his lordship’s) opinion, so engaged. 

CoHEN, L.J., read a concurring judgment. 

DENNING, L.J., also concurring, said that any soldier was 
entitled to make a will without any formalities if he was actually 
serving with the armed forces in connection with military opera- 
tions which were or had been taking place or were imminent. 
It did not include men on the reserve, or the Territorials when 
not called up for service: they were not actually serving. It 
did include all our men—and women—serving or called up for 
service in war; not only those actually engaged with the enemy, 
but all who were training to fight them. It also included those 
who, under stress of war, worked at their jobs and manned the 
defences, such as the Home Guard. It included not only the 
fighting men but also those who served in the forces, doctors, 
nurses, W.R.N.S., A.T.S., etc., whether they were in the field 
or in barracks, in billets or sleeping at home. Appeal allowed. 

APPEARANCES: Harvey Moore, K.C., and C. A. Emanuel 
(Miss C. Morrison). 

{Reported by R. C. Casurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 


WILL: GIFT TO “ CHILDREN” : WHETHER ILLEGITIMATE 
CHILDREN INCLUDED 
In re Wohlgemuth’s Will Trusts ; Public Trustee v. Wohlgemuth 
Jenkins, J. 22nd October, 1948 


The testator had two illegitimate children by his second 
wife. These children were not legitimated by his subsequent 
marriage to her because they were born during the subsistence 
of his first marriage. By his will dated 13th May, 1936, the 
testator appointed his second wife “to be the guardian of my 
infant children ”’ and gave her the income of his residuary estate ; 
he directed the capital of the residue to be held “ in trust for 
such children or remoter issue of myself and my said wife... 
as she shall by deed or will appoint,’’ and in case of failure of 
these trusts directed ultimate trusts for charities. The testator 
had no other children than the two illegitimate children; at 
the date of the will he was approximately 67 years old and 
suffering from a physical inability which, according to medical 
evidence, made it impossible for him to beget children; his 
wife was in her 50th year and the testator believed that she 
was unable to bear children. The testator died on 2nd March, 
1942. 

Jenkins, J., said that the term “ children”’ in a will prima 
facie meant legitimate children, bat that there were two exceptions 
to that general rule of construction; the term included 
illegitimate children, first, where otherwise the bequest would 
fail altogether, and secondly, where there was on the face of the 
will an expression of the testator’s intention to include illegiti- 
mate children. The present case did not fall within the second 
exception because the language of the will did not indicate 
beyond doubt an intention of the testator to include the 
illegitimate children. But such an intention was evident from 
the surrounding circumstances, and the case was brought within 
the first exception to the general rule. It had been proved that 
the testator was physically incapable of begetting children. On 
principle, the incapacity of a man could be relied upon as much as 
the incapacity of a woman, for the purpose of establishing the 
impossibility of there being legitimate children to take under the 
will, though the burden of proving such incapacity in the case 
of a man must be heavy. Hill v. Crook (1873), L.R. 6 H.L. 265, 
Dorin v. Dorin (1875), L.R. 7 H.L. 568, Inve Eve [1909] 1 Ch. 796), 
In ve Pearce [1914] 1 Ch. 254 followed; Ward v. Van der Loeff 
(1924) A.C. 653 distinguished. Declaration that the provisions in 
the will referred to the illegitimate children of the testator. 

APPEARANCES : Hubert A. Rose (Matthew ]. Jarvis); Wilfrid 
Hunt (Hamlins, Grammer & Hamlin); T. A. C. Burgess (Field, 
Roscoe & Co.). 

{Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law] 
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LEGACIES OF SHARES: GENERAL OR SPECIFIC 
In re Rose, deceased ; 
Midland Bank Executor & Trustee Co. v. Rose 
Jenkins, J. 4th November, 19-48. 

Adjourned summons, 

The testator, E. B. Rose, by his will made in 1943, gave 
legacies of 500 preference and 500 ordinary shares each in 
E. P. Rose & Son, Ltd., to a niece and to a nephew ; and to another 
legatee, H, 8,300 ordinary shares in H. G. Sanders & Son, Ltd., 
and 5,000 preference shares in the same company, if not transferred 
to him before the testator’s death; and to another legatee, W J, 
2,189 ordinary shares, 5,000 preference shares and 46,000 
debentures in the latter company, and the residue to the last- 
mentioned legatee. The testator died in 1946. The gifts of 
preference and ordinary shares and debentures in the two 
companies, added together, were exactly the numbers of preference 
and ordinary shares and amounts of debentures held by the 
testator in the two companies at the date of his will. Both were 
private companies. The first question raised was whether, for 
the purpose of redemption, these were specific or general legacies. 

Jenkrns, J., said the question was primarily one of construction 
of the will, but there were numerous authorities bearing on the 
subject, the earliest being Robinson v. Addison (1840), 2 Beav. 515, 
where it was held that the gift was general, although the testator 
referred to the exact number of shares which he held. Jn re 
Willcocks {1921} 2 Ch. 327 was to the same effect. The most 
recent decision was In re O’Connor [1948] 1 Ch. 628, where the 
testator gave 10,000 shares in a company when he only possessed 
9,000, and Roxburgh, J., held that the legacy was general. 
rhere was no doubt that the court leant strongly in favour of a 
general legacy. On the other side two cases were relied on: 
In ve Pratt {1894} 1 Ch. 491 and In ve Nottage {1895} 2 Ch. 657. 
Here the gifts of shares in H. G. Sanders & Son, Ltd., were 
divided up in such a way as exactly to exhaust the total held 
by the testator, and the legacies to H, subject to the condition 
that the preference shares had not been previously transferred 
to him, must have been intended to be a specific gift. There 
were sufficient indications in the will, read as a who!e, in the light 
of surrounding circumstances, that these were all specific and 
not general legacies. Judgment accordingly. 

APPEARANCES: RF. J]. S. Thompson (Kenneth Brown, Baker, 
Baker) ; FG, King, W. J. C. Tonge (Vandercom, Stanton & Co.) ; 
Sir Andrew Clark, K.C., and Guest Mathews (J. A. Ramsey) ; 
G. A. Alcock (Kenneth Brown & Co.). 

(Reported by H. Lancrorp Lewis, Esq., Barrister-at-Law.] 


FREEDOM FROM DEATH DUTIES: FURTHER 
LEGACY DUTY 
In re Shepherd, deceased ; Public Trustee v. Henderson 


Harman, J. 5th November, 1948 


Adjourned summons. 

The testator WS by his will bequeathed a legacy of £20,000 
to his trustees upon trust for his granddaughter for life, and 
afterwards to her children or child, and directed it to be set aside 
and invested within three months of his death. By cl. 17 of 
the will he declared that all legacies, bequests and annuities, 
whether settled or otherwise, should be paid free of all legacy 
and other death duties (if any) and that all such duties should 
be paid out of his residuary estate. The testator died in 1919, 
leaving his granddaughter, the first defendant, surviving him. 
She had one child, a daughter, who was the second defendant. 

The summons asked (1) whether the estate duty which would 
be payable on the death of the first defendant as tenant for life 
of the settled legacy would be payable out of the capital of the 
legacy or out of the residue ; (2) a similar question as to legacy 
duty under the Legacy Duty Act, 1796, and (3) a similar question 
as to further legacy duty payable under s. 49 of the Finance 
Act, 1947. 

HARMAN, J., in a reserved judgment, said the first question 
was one of construction under the will: see Jn, re Wedgwood 
1921} 1 Ch. 601, and Jn ve Palmer {1916} 2 Ch. 391. There 
was now a presumption that a testator only intended to provide 
for such duties as were payable by reason of his own death, and 
to rebut that presumption a clear intention to provide for further 
duties must be found. There had been many cases on that 
question, but since /n ve Wedgwood, according to Hanson on 
Death Duties, there had been only one in which the wider con- 
struction was adopted : Jn re Jones {[1928| W.N. 227. It was 
argued that here the words “ make provision for ’’ were in favour 
of the wider construction; but on the whole he had come to the 
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conclusion that the narrower view was right, and any estate 
duty payable in future must be borne by the legacy itself. It 
was not disputed that the old legacy duty of 1 per cent. was 
payable out of residue, as it was only levied on the value of the 
first life interest of a settled legacy. The third question was a 
novel one. It would be absurd for half the legacy duty to be 
drawn out of one fund and half out of the other. Those events 
had happened, which Lord Sterndale in Jn re Wedgwood (at p. 611) 
considered a bare possibility so unlikely as to be negligible. 
The so-called new duty was merely a raising of the rate of the old 
duty, and the two fell upon the residue together. Judgment 
accordingly. 
APPEARANCES | 
Winterbotham (Savory, Pryor & Blagden); H. O. 
representing charities (Treasury Solicitor). 
Reported by H. Lancrorp Lewis, Esq., Barrister-at Law 


Jackson Wolfe (Moon, Gilks & Moon); EF. M. 
Danckwerts, 


KING’S BENCH DIVISION 


DIVISIONAL COURT 
RATING : PROPOSAL: SUFFICIENCY OF PARTICULARS 
R. v. Exeter Assessment Committee and Others ; 
ex parte Devon & Exeter Hotel Co., Ltd. 
Lord Goddard, C.J., Humphreys and Byrne, J J. 
19th October, 1948 

Application for an order of prohibition. 

On 21st March, 1945, Exeter Rating Authority made a 
proposal, which was duly served on the applicant company, for 
an alteration in the assessment to rates of the company’s 
Rougemont Hotel at Exeter. The notice of proposal did not specify 
the new figures proposed, but gave as grounds for the proposal 
that the existing assessment was incorrect and should be increased. 
On 13th July, 1945, that notice was supplemented by a duplicate 
in which the desired increase was quantified. The hotel was at 
the time rated on the profits basis, but the rating authority had 
before them, when making the proposal, no figures showing the 
profits made by the hotel. The company objected to the proposal 
on the grounds (1) that it did not specify with sufficient clarity 
to satisfy s. 37 (2) (b) of the Rating and Valuation Act, 1925, 
the grounds on which it was made; and (2) that the rating 
authority, as they were not aware of the company’s profits, could 
not be a “ person aggrieved ’’ by the existing assessment within 
the meaning of s. 37. The company accordingly now applied for 
an order of prohibition to prevent the rating authority from 
proceeding with the proposal or Exeter Assessment Committee 
from determining it. 

Lorp GobDARD, C. J.—HUuUMPHREYsS and BykNE, JJ., agreeing 
said that the requirements of s. 37 (2) (b) as laid down by Scott, 
L.J., in R. v. Winchester Assessment Committee ; ex parte Wright 
(1948), 92 Sor. J. 455; 64 T.L.R. 404, were sufficiently 
complied with by the notice of proposal, since it (1) indicated 
that an increase of assessment was sought; (2) showed the 
existing valuation in the rate book to which the proposal referred ; 
and (3) indicated the ground of complaint of the existing 
valuation, the words ‘“ incorrect or unfair’”’ being a sufficient 
indication of that ground. It did not make the proposal invalid 
for vagueness that, as the hotél was valued on the profits basis, 
it was possible that a change in the whole basis of its valuation 
might be sought whereas the proposal contained no reference to 
that possibility. As for the second objection, the rating authority 
were a “‘ person aggrieved ”’ notwithstanding their lack of know- 
ledge of the state of the company’s accounts. ‘The expression 
“person aggrieved’? must be read as meaning a person who 
considered himself aggrieved or who would have a locus standi 
before the assessment committee when the proposal came up for 
determination. That had been laid down in RF. v. Surrey 
(Mid-Eastern Area) Assessment Committee; ex parte Merton and 


Morden Urban District Council (1948), 92 Sov. J. 298; 64 T.L.R. 
316, at p. 317. Application refused. 
APPEARANCES: Beney, K.C., and Dave (Ellis, Peirs & Co., for 


Daw & Son, Exeter) ; Harold Williams, K.C., and Squibb (Sharpe, 
Pritchard & Co., for the Town Clerk, Exeter). 
[Reported by R. C. Cacsurn, Esq., Barrister-at-Law 


GUARANTEE: UNDERTAKING NOT TO SUE 
Board v. Hoey and Another 
Humphreys, J. 5th November, 1948 
Action. 
the 16th 


The first defendant owed the plaintiff 4800. On 
December, 1947, the second defendant, his brother, undertook 
‘in consideration of ’’ the plaintift’s “‘ undertaking not to sue o1 





662 THE 


take any proceedings against my brother in respect of the sum 
of £800 which he owes you” to “ guarantee the payment” by 
the debtor to the plaintiff ‘‘ of that sum or such part thereof as 
my brother shall not have repaid to you within six months from 
the date hereof.’’ The debt remained unpaid at the end of six 
months, and the plaintiff brought this action against both debtor 
and guarantor. He obtained judgment against the debtor, but the 
guarantor pleaded that, as the plaintiff ‘‘in violation of the 
terms of the memorandum, has instituted proceedings against 
the debtor . . . the guarantee is void.” 

HuMPHREYs, J., said that it was argued that the undertaking 
not to sue the debtor meant an undertaking to release him—was 
not a forbearance from suing for a time, but a complete abandon- 
ment of the claim against the debtor. He (his lordship) construed 
the guarantee as an agreement by the plaintiff to give the debtor 
six months to pay, on condition that there should be a new 
agreement with another person, namely, the guarantor. It was 
a case of forbearing for six months to sue the principal debtor. 
Releasing him altogether was never the intention of the parties. 
In so far as Rolt v. Cozens (1856), 18 C.B. 673, was an authority 
in point, it established that, while the words in question might 
be construed as a continuing undertaking to release the principal 
debtor, the facts and the circumstances of the case might show 
that the clear intention was forbearance for a specified time 
from suing. That was the position here. Judgment for the 
plaintiff. 

APPEARANCES: Hogg (Jacobson, Ridley & Co.) ; 
(Evill & Coleman). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law. 
CONVERSION : MEASURE OF DAMAGES 
Munro v. Willmott 
Lynskey, J. 8th November, 1948 


Stranders 


Action. 

The plaintiff, in December, 1941, left her motor car in a yard 
attached to the defendant’s premises. The defendant made no 
charge, as it was not anticipated that the car would remain there 
long. After it had been there for some years, the defendant was 
required by his landlord to have it removed as it was in the way. 
After unsuccessful efforts to make contact with the plaintiff, the 
defendant decided to sell it, and subsequently contended that he 
had done so as an agent of necessity. Owing to long exposure 
to the open air the car was not in a saleable condition. The 
defendant accordingly had it repaired and painted at a cost of 
£85. It was sold at auction for 4105, less 45 commission. ‘The 
plaintiff brought this action for damages for conversion or 
detention of the car. 

LYNSKEY, J., referred to Sachs v. Miklos [1948] 2 K.B. 23; 
and expressed doubt whether the doctrine of agency of 
necessity could be applied to a case of goods stored on 
premises. If it could, it would only be in circumstances of real 
emergency. No such circumstances existed here. The plaintiff 
was therefore entitled to damages in detinue and conversion. 
Rosenthal v. R. Alderton & Sons, Ltd. {1946} K.B. 374, and 
Sachs v. Miklos, supra, showed that the damages must be assessed 
as on the date of judgment in the action. The plaintiff 
argued that accordingly the value of the car at the date of its 
conversion, and the fact that the defendant had spent money on 
it, should both be ignored. In his (his lordship’s) opinion, in 
assessing the value of the car as at the date of judgment, regard 
must be had to what the defendant had spent in order to make it 
saleable. The court would otherwise be including in the value 
something in the way of work and materials which was not the 
plaintiff's. The car was worth £120 at the present moment. 
The plaintiff was accordingly entitled to 435 damages. Judgment 
for the plaintiff, with costs on county court scale C. 

APPEARANCES : Brassey (Gibson & Weldon, for F. G. & P. M. 
Robinson, Ilkeston) ; Stirling ( Tory & Co., for Barnes & Lanham, 
Brackley). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


COURT OF CRIMINAL APPEAL 
PRACTICE: BORSTAL SENTENCES 
R. v. O'Neill 
Lord Goddard, C.J., Humphreys and Byrne, JJ. 
18th October, 1948 

Application by the Home Secretary under s. 19 (6) of the 
Criminal Appeal Act, 1907. 

On the 25th July, 1946, the prisoner was sentenced by quarter 
sessions to a period of Borstal detention not exceeding three years. 
On the 4th September, 1947, he was released by the Prison 
Commissioners on a licence expiring in July, 1949. While on 
licence he committed a number of housebreaking offences, to 
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which he pleaded guilty, asking for thirty-two other cases to be 
taken into consideration. Quarter sessions on this second 
occasion imposed a sentence of Borstal detention not exceeding 
three years, the sentence being drawn up so as to begin at the 
expiration of the sentence passed in July, 1946, the court intending 
the prisoner to serve the remainder of his first term and then 
begin the new one. The Secretary of State now applied to the 
court for advice in relation to that sentence. 

Lorp Gopparp, C.J., giving the opinior of the court, said 
that it was exercising the power given to it by the rules to do so 
in public, because a question of importance was raised. The Act 
which gave courts power to sentence to Borstal detention left 
it entirely to the Prison Commissioners to decide when the 
prisoner might be discharged, which was why Borstal sentences 
were always stated to be ‘‘not exceeding three years.”’ 
A prisoner was nearly always released from Borstal considerably 
before the expiration of three years—when the Commissioners 
had formed the opinion from his conduct that there was a 
reasonable chance of his going straight. A sentence in the form 
adopted in the present case ought not to be adopted. It should 
be treated as though the words “ at the expiration of the sentence 
imposed on him on 25th July, 1946,” were omitted. The 
sentence as imposed was impossible to reconcile with the statute 
giving power to impose Borstal sentences. When a prisoner 
was already under, or liable to be under, Borstal detention it 
was not possible to give any directions as to when a further 
sentence of such detention should begin. 

[Reported by R. C. Catburn, Esq., Barrister-at-Law.] 
CORRECTION 

In our report of Reed and Others v. Dean in last week’s issue, 
at p. 647, the firm of solicitors referred to as ‘‘ Jacques & Co.” 
should have been ‘‘ Jaques & Co.” 


THE LOCAL GOVERNMENT 
LEGAL SOCIETY 


Tue first annual meeting of the Local Government Legal 
Society was held in The Law Society’s Hall in London on 
Saturday, 9th October, 1948. The meeting was preceded by a 
lunch which was attended by over 120 members and guests. 
The guests of the Society included Mr. W. J. Taylor, a member 
of the Council of The Law Society and Chairman of the Salaried 
Solicitors Committee of The Law Society, Mr. H. Horsfall 
Turner, Assistant Secretary of The Law Society, and Mr. W. L. 
Dacey, Assistant Secretary of the County Councils Association. 
Mr. J. F. Gregg, Deputy Town Clerk of Birmingham, who was in 
the chair at the lunch, spoke of the early beginnings of the 
Society at meetings at Bristol and Birmingham. He traced the 
rapid growth of the Society to the present date, when it numbers 
over 500 members. Mr. Taylor, who replied on behalf of the 
guests, spoke of the work of the Salaried Solicitors Committee 
of The Law Society and emphasised that it was appointed to deal 
with all salaried solicitors including those in private practice. 
It had nevertheless begun its task by considering the position of 
solicitors in the local government service. This was largely due 
to the activity of the Local Government Legal Society and the 
information which the Society had been able to afford to the 
committee. He urged that members of the Local Government 
Legal Society should also be members of The Law Society. The 
Law Society were spending much time and money on their work 
for salaried solicitors ; they could only continue to do so, and thus 
bring their efforts to a successful conclusion, if all local government 
solicitors supported The Law Society by being members. 

The annual meeting which followed the lunch appointed the 
following as officers for the ensuing year: Chairman, Mr, G. T. 
Heckels, Senior Assistant Solicitor, Kent County Council ; 
Vice-Chairman, Mr. T. J. Owen, Deputy Town Clerk, Nottingham ; 
Hon, Secretary, Mr. J. K. Boynton, Senior Assistant Solicitor, 
Derbyshire County Council; Hon. Treasurer, Mr. E. Thomas, 
Senior Assistant Solicitor, Exeter. 

The meeting discussed and adopted a constitution for the 
Society. The constitution provides that all solicitors employed 
in any capacity by a local authority or an association of local 
authorities or by a development corporation under the New 
Towns Act shall be eligible for membership of the Society. For 
this purpose “local authority ’’ means any authority having 
powers of levying, or serving a precept for, any rate. 

The annual report of the Executive Committee recorded that 
considerable progress had been made during the past year. 
Negotiations with the Society of Town Clerks for the purpose of 
the inclusion of Deputy Town Clerks in the membership of that 
Society had resulted in Deputy Town Clerks being eligible for 








a a ed 








November 20, 1948 THE 


admission as Associate Members of the Society of Town Clerks. 
The Local Government Legal Society had played a prominent and 
active part in these negotiations on behalf of Deputy Town 
Clerks and thus looked forward to their continued support. 

The annual report also showed the progress made in dealing 
with the problem of the remuneration of Assistant Solicitors in 
local government. The Executive Committee reported that a 
ready welcome was accorded them in their approach to The Law 
Society, who set up during the course of the year a Salaried 
Solicitors Committee, and invited the Local Government Legal 
Society to nominate three members. The Law Society had been 
asked to negotiate with the National Joint Council for Local 
Authorities’ Administrative, Professional, Technical and Clerical 
Services, and progress in this direction had been made. 

A memorandum on remuneration had been prepared for The 
Law Society by the Executive Committee, who had also done 
much to assist the Salaried Solicitors Committee by the 
provision of statistical and other information on remuneration. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :— 
CoLoniaL Stock Bit [H.C. 
CRIMINAL JUSTICE (SCOTLAND) 


‘Oth November. 
[EL 
9th November. 
To amend the law of Scotland relating to the probation of 
offenders and the powers of courts under the Children and Young 
Persons (Scotland) Act, 1937; to abolish certain punishments 
and obsolete sanctions, and otherwise to reform existing methods 
and provide new methods of dealing with offenders in Scotland ; 
to alter the law relating to the proceedings of criminal courts 
in Scotland; to amend the False Oaths (Scotland) Act, 1933 ; 
to regulate the management of prisons and other institutions 
and the treatment of offenders and other persons committed to 
custody in Scotland; and for purposes connected with the 
aforesaid matters. 
Dests CLEARING OFFICES BILL [H.C. 
EXPIRING LAws CONTINUANCE BILL [H.C.} 


BILL 


(9th November. 
[9th November. 
Read Second Time :— 
RAILWAY AND CANAL COMMISSION (ABOLITION) BILL [H.L. 
‘Oth November. 
HOUSE OF COMMONS 
Read First Time :— 
Civit DEFENCE BILL [H.C.} [8th November. 
To make further provision for Civil Defence. 
Coat InpustryY BILL [H.C. [12th November. 
To alter the composition of the National Coal Board, extend 
the area within which their activities may be carried on and 
empower them to terminate certain long-term contracts; to 
amend sections thirty-seven and sixty-four of the Coal Industry 
Nationalisation Act, 1946, and authorise the making of certain 
payments in connection with the settlement of disputes arising 
under regulations made under the said section thirty-seven ; 
to extend the power of the Minister of Fuel and Power to make 
general regulations under section eighty-six of the Coal Mines 
Act, 1911, and otherwise to amend that section; and for purposes 
connected with the matters aforesaid. 
CoLontaL Loans BILv [H.C. [10th November. 
To authorise the Treasury to guarantee certain loans by the 
International Bank for Reconstruction and Development to the 
Governments of colonial territories. 
LICENSING Bitv_ [H.C. [12th November. 
To extend State management to new towns and adjoining 
areas and to make further provision as respects State management 
districts ; to amend the law relating to licensing justices and 
confirming and compensation authorities ; to provide for the 
payment of allowances to members of licensing courts and courts 
of appeal in Scotland; to prohibit in certain cases the supply 
and consumption of intoxicating liquor outside the permitted 
hours and to make further provision as respects refreshment 
houses and spirit and wine dealers; to amend the Licensing 
Planning (Temporary Provisions) Act, 1945 and 1946, and to 
extend the provisions of the Finance Act, 1946, as to the sus- 
pension of justices’ licences; to provide for the application 
of the licensing laws to the Isles of Scilly ; and for purposes 
connected with the matters aforesaid. 
Read Second Time : 
Prize Bivt [H.C. 
SPECIAL RoAps BILL [H.C. 
WATER (SCOTLAND) Bix [H.C. 
WIRELESS TELEGRAPHY BILL [H.C, 


[12th November. 
{11th November. 
{9th November. 
(10th November. 
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In Committee :— 
RECALL OF ARMY AND AIR FORCE PENSIONERS BILL [H.C.] 
12th November. 
QUESTIONS TO MINISTERS 

Town AND COUNTRY PLANNING (STATUTORY 

Mr. WALKER-SMITH asked the Minister of Town and Country 
Planning if he intends to follow the precedent of the Minister of 
Health in the case of the Water Act, 1945, by publishing, in a 
single volume, the full text of the statutory instruments issued 
under the Town and Country Planning Act, 1947. 

Mr. SiLtkIN: I am already considering the advisability of 
publishing in one volume the general regulations and orders 
issued under the 1947 Town and Country Planning Act. 

Sth November. 


INSTRUMENTS) 


DEVELOPMENT CHARGE (SINGLE PLOTS) 

Mrs. MANNING asked the Minister of Town and Country 
Planning what steps he is taking to give wide publicity to the 
procedure which should be followed by people wishing to erect 
dwelling-houses for their own occupation, so that they may know 
they are entitled to have their development charge set off against 
their compensation provided they make a claim on the Central 
Land Board. 

Mr. SILKIN: The terms of the concession to owners of single 
plots have already received wide publicity. The important 
thing is that these people should claim before they develop, and 
in any case before 31st March next. The Central Land Board 
propose by every means at their disposal to continue urging 
people to consider whether they ought toclaim. [9th November. 


DEVELOPMENT PLANS (VILLAGES) 

Sir R. Gyn asked the Minister of Town and Country Planning 
what action his regulations prescribe for a village community 
wishing to present the case for the survival of their village against 
the decision of regional planning authorities to eliminate their 
homes and amenities by refusing to sanction plans for modern 
water and drainage schemes. 

Mr. SILKIN: Section 10 (1) of the Town and Country Planning 
Act, 1947, requires the local planning authority, before preparing 
a development plan affecting the land in a county district, to 
consult with the council of the district in question and before 
submitting the plan to the Minister to give to that council an 
opportunity to make representations. It is to be expected that 
in this way full account will be taken of the views of villages 
affected by the plan, of whose attitude the county district will be 
aware. If adevelopment plan when submitted provides none the 
less that there should be no further development in a particular 
village it will be open to the village to present their case at the 
public inquiry or hearing which will be held to consider objections 
to the plan in accordance with the Town and Country Planning 
(Development Plans) Regulations, 1948. (9th November. 


MAINTENANCE ORDERS (ENFORCEMENT) 

Lieut.-Commander HUTCHINSON asked the Secretary of State for 
Scotland if he is vet in a position to make a statement as to when 
legislation will be introduced to facilitate the reciprocal enforce- 
ment of orders for aliment and maintenance in Scotland and 
England. 

Mr. WoopBURN : 
subject when time permits. 


It is hoped to introduce legislation on this 
9th November. 


SMALL DWELLINGS ACQUISITION ACT 
Mr. DumMpPLETON asked the Minister of Health if, in view of the 
present cost of building, it is intended to amend the Small 
Dwellings Acquisition Act so as to raise the limit of price of 
houses on which borrowers may obtain loans under the Act. 
Mr. BEvAN: The matter is under consideration in connection 
with the Housing Bill to be introduced during this Session. 
{llth November. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
Coal Industry Nationalisation (Superannuation) 
Regulations, 1948. Novembe1 8. 
No. 2422. Exchange Control (Definition of Scheduled 
Territories) (No. 2) Order, 1948. November 8. 


No. 2430. 


~ 


No. 2423. Exchange Control (Payments) (Faroe Islands) Order, 
1948. November 8. 

No. 2424. Exchange Control (Specified Currency) Order, 1948. 
November 8. 

No. 2429. Goods Vehicles (Licences and Prohibitions) 
(Amendment) Regulations, 1948. November &. 


The above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.} 
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LOOKING BACK 


On 20th November, 1772, the Gray’s Inn Benchers, besides 
ordering that Mr. Baron Eyre’sarms be put up in the great window 
in the Hall, were occupied with more practical matters and set up 
a committee to consider the paving rate made on the Society by 
the parish officers and also an assessment made in respect of the 
poor rate, and to give such instructions to the Society’s solicitors 
as they thought most fit. The matter had been occupying theiratten- 
tion for almost a year, for, on 3rd December, 1771, they had been 
informed that a rate had been made on the Society “ for 4,151 
yards for paving, cleansing and lighting the squares, streets, 
lanes and other places within the City and Liberty of Westminster 
and parts adjacent ... at the rate of 6d. per yard amounting to 
the sum of £203 15s. 6d. per annum.’”’ They had then ordered 
that their solicitor should appeal to the parish committee, as 
directed by the Act under which the assessment was made. This, 
however, had not produced a satisfactory result. Litigation 
followed and at last in 1774 Gray’s Inn obtained a favourable 
decision from Lord Mansfield. Subsequently, in 1830, in a case 
in the King’s Bench, the Society defeated an attempt to levy 
rates on the occupants of chambers within the Inn. The basis 
of the exemption seems to have been that the Inn was a self- 
contained territory deriving no benefit from the rates. Thus, 
in 1786, Gray’s Inn did not dispute its liability to a sewer-rate of 
2s. in the pound towards the Brooke Street sewer ‘‘ into which 
Gray's Inn empties itself ’’ and on 4th December the steward 
was directed to pay /60 to the collector. After the present general 
rate came into force by statute in 1901 Gray’s Inn does not seem 
to have claimed any exemption from it. 


DAUGHTERS IN LAW 


THE daughters of some prominent members of the legal profession 
have been in the news lately. In an address delivered as Master 
of the Skinners’ Company to girls of Skinners’ School at Stamford 
Hill, Mr. Maurice Fitzgerald, K.C., made some light-hearted 
observations on the subject of choosing a husband, which indicate 
an unusually sensible attitude in a.paterfamilias of four charming 
girls. On flirting he looked with an indulgent eye, not the 
mad flirting of a husband-hunt but enough to make the final 
choice of a mate a clear compliment, since the girl who flirts a 
bit is in a far better position to select a husband than the retiring 
mouse with no experience at all. Leaving generalities, he reached, 
in cooking, a more personal subject, declaring that since wives 
must be good cooks girls should try out their culinary experiments 
on their fathers, and he added, of his own offspring: ‘‘ All four 
tried their hand out on me and I[ am still going strong.’’ Another 
daughter in the news is Miss Phyllis Woolford, whose father is 
Sir Eustace Woolford, K.C., Deputy President of British Guiana’s 
Legislative Council. Having come here on a business mission to 
promote West Indian exports, she has now carried her striking 
Caribbean beauty into another sphere, that of the hula and the 
sarong, performing with Felix Mendelssohn and his Hawaiian 
Serenaders., She cheerfully anticipates initial parental disapproval 
not too long protracted. 


EARLY TRENDS 


THAT the daughters of the lawyers need not necessarily pass 
their lives in an I] Penseroso shade is witnessed by the career of 
Miss Virginia Field, the actress daughter of His Honour Judge 
Field. She made up her mind early, for it seems that, at the age 
of four, when she was asked what she wanted to be when she grew 
up, she answered solemnly: “‘ Haven’t you heard? I’m going 
on the stage.’’ She left England at eighteen to seek and find her 
fortune in the United States. The war prolonged her absence to 
ten years but she returned unchanged save for a lively little 
daughter of her own and an American accent. It is not, however, 
essential to cross the Atlantic in order to acquire an American 
accent. Some years ago, before he was on the Bench, Mr. Justice 
Birkett, in an address to the Cinema Luncheon Club, bore witness 
to the educational efficacy of the films, as experienced within the 
limits of his own household. “I have,’’ he said, “a little girl 
of sixteen attending a high-class seminary for young ladies. 
When I ask her to do anything she says: ‘ That’s O.K. with me, 
big boy ’,’’ or when reproved she was apt to ask: ‘“‘ Say, pop, 
what’s the big idea ?’’ There is a playful humour too in the 


references Sir Patrick Hastings makes to his eldest daughter in his 
autobiography just published: ‘‘ I was strongly of the opinion 
that both the doctor and the nurse, although, no doubt, eminently 
qualified to look after any other baby, were totally ignorant of 
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the pecularities of mine... As I persisted in my own determina- 
tion to supervise all arrangements . . . finally the nurse departed. 
I was delighted ; my wife was not. However, Barbara was a 
brave baby and managed to survive my devoted administration. 
I have had other babies since and have grown wise in my 
generation but there has never been a day in my life quite like 
the one on which Barbara was born.’’ Of children he concludes 
that they ‘“‘ may be troublesome, expensive and in every way a 
legal nuisance but, upon the whole, they are the best return for 
the money we are ever likely to get,”’ for ‘‘ they are tolerant in 
their understanding and generous in their toleration and, above 
all, they are the best companions in the world.” 


NOTES AND NEWS 


Honours and Appointments 
His Honour Sir Tom Eastuam, K.C., senior Official Referee 
and Deputy Chairman of Surrey Quarter Sessions, has been 
appointed a Commissioner of Assize on the Wales and Chester 
Circuit. 
Mr. M. Hawortu has been appointed Assistant Solicitor at 
Barnsley. He was admitted in 1946. 


Mr. L. SourHERN, Deputy Town Clerk of Dewsbury, has been 
appointed Town Clerk of Newbury. He was admitted in 1935. 


PRACTICE NOTE 
DIVORCE-MATTERS TO BE INCLUDED IN ONE SUMMONS 

After the closure of the pleadings in a Divorce Cause all 
matters which are required to be dealt with by Summons toa 
Registrar should, if practicable, be included in one Summons. 

If such a Summons is adjourned on all or any one or more of 
the matters raised it may be restored to the list without fee by 
lodging the usual notice in the Registry. 

If it is necessary to draw up more than one order a fee of 5s. 
will be payable for each additional order. 

If separate applications are made in respect of matters which 
could properly have been dealt with in one Summons the party on 
whose behalf the applications are made may be ordered to pay 
the additional Costs incurred. H. A. de C. PEREIRA, 

15th November, 1948 = Registrar, Principal Probate Registry. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON Group A 


EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VaIsEY ROXBURGH 
Date Business 
as listed Witness 
Mon., Nov.22 Mr. Hay Mr. Jones Mr. Reader Mr. Jones 
1a, »» 2 Farr Reader Hay Reader 
Wed., ,, 24 Adams Hay Farr Hay 
ThUrs., » 2 Andrews Farr Adams Farr 
Fri., — Jones Adams Andrews Adams 
Sat., a: oe Reader Andrews Jones Andrews 
Group A Group B 


Mr. Justice Mr. Justice Mr. Justice Mr. Justice 

Wynn Parry ROMER JENKINS HARMAN 
Date Business 

Non-Witness Witness Non-Witness as listed 


Mon., Nov.22 Mr. Andrews Mr. Hay Mr. Farr Mr. Adams 
Tues., ,, 23 Jones Farr Adams Andrews 
Wed., ,, 24 Reader Adams Andrews Jones 
Thurs.,,, 25 Hay Andrews Jones Reader 
Fri., - Farr Jones Reader Hay 
Sat, « 2 Adams Reader Hay Farr 
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